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Introduction

In terms of Regulation 13 of Part One of the Public Contracts Regulations, 2005 an
annual report which gives an account of the proceedings of the General Contracts
Committee and of the Public Contracts Appeals Board has to be submitted to the
Minister of Finance, the Economy and Investment for onward transmission to the
House of Representatives.

General Contracts Committee

The composition of the General Contracts Committee during 2009 was as follows:

Mr Francis Attard – Director General, Chairman ex-officio
Mr Joseph Borg Grech B.Arch. BE & A, A & CE
Mr Carmel J. Delicata C.P.A.A., F.C.I.B., F.I.A., F.I.C.I.S.
Mr Carmel Gatt A.C.I.B.
Mr Joseph Mizzi B.Eng., A & CE
Ms Doris Aquilina
Mr Vincent Grech
Mr Vincent Camilleri
Mr Oliver Vassallo

During the year the General Contracts Committee held meetings twice a week on
Tuesdays and Thursdays for a total number of 96 sittings. During these sittings
various contractual issues were discussed. These issues ranged from pre-contractual
matters, such as approval of clarifications to prospective bidders, to post-contractual
ones involving approval of extra works/variations. Amongst these cases the
Committee evaluated reports and recommendations submitted by contracting
authorities. This resulted in the issue of 164 Letters of Acceptance/Contracts for
locally funded contracts and 22 contracts financed through various European Union
Programmes as well as EEA Financial Mechanism and Norwegian Financial
Mechanism. The total value of these contracts amounted to €91.4 million. The
Committee also deliberated on objections emanating from appeals lodged against
recommendations of award of contracts pertaining to departmental tenders.

The General Contracts Committee is appointed by the Prime Minister and its
members are primarily responsible for providing advice to the Director General
(Contracts) on all matters pertaining to public calls for tenders and the award of the
relevant contracts. Additional duties include the opening of the tenders received at the
Department of Contracts. Schedules of tenders received and prices quoted are
published on the Department of Contracts’ notice-board and website on the same day
that the tenders are due for submission.

The Public Contracts Regulations, 2005 provide that in tenders having an estimated
value between €12,000 and €47,000 and are issued by a Local Council or by a
Contracting Authority listed in Schedule 2, an aggrieved bidder shall have a right to
make a complaint to the General Contracts Committee. During 2009, the General
Contracts Committee heard 29 such complaints and the text of the final decisions is
published in Part I.
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Public Contracts Appeals Board

The Public Contracts Appeals Board which is appointed by the Prime Minister was
constituted as follows:-

Chairman: Mr Alfred R Triganza B.A. (Hons) (Accty)., FIA., CPA., DipM (UK).,
FCIM (UK)., MIM

Members: Mr Anthony Pavia D.P.A.
Mr Edwin Muscat
Mr Carmel J Esposito (substitute member)

Apart from the 3 objections which were carried forward from the preceding year,
during 2009 the Public Contracts Appeals Board received 53 objections - of which 16
were carried forward to the following year (2010) - in terms of Regulations 82, 83 and
84 of the Public Contracts Regulations, 2005.

Also, during the same period of time, the Public Contracts Appeals Board held 42
sittings and delivered 40 decisions of which 16 upheld the appellants’ objections.

The text of the final decisions is published in Part 2 of this publication.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

13

PART 1

Complaints decided by the

General Contracts Committee
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Case Number 1

Meeting of the General Contracts Committee

14 January 2009

DQSE/97/2008/I – ERDF Departmental Tender for Project Management

Services Related to the Procurement and Distribution of Equipment For State

Secondary Schools, Science and Technology Laboratories.

Final Decision

The General Contracts Committee convened to discuss and decide the objection
raised by Sana Teck Ltd, MS-Three Services Ltd and Fourth-C Services Ltd after the
published recommendation by the Ministry of Education, Culture, Youth and Sport
for award of the above captioned tender to Allied Consultants Ltd.

The following persons were present for the hearing:

Ministry of Education, Culture, - Mr Gaetano Bugeja (Project Leader)
Youth and Sport Ms Nicolette Debono (Chairperson)

Mr Leonard Sacco (Dir Corp Services)
Mr Franco Testa (ICT)
Mr Mario Falzon (Evaluator)
Dr Steven Zammit (Legal Rep.)

Sana Teck Ltd - Mr Steven Axisa (Manager)
Mr Michael Ferry
Dr Tania Sciberras (Legal Rep.)

MS-Three Services Ltd - Mr George Papagiorcopulo

Fourth-C Services Ltd - Perit John Papagiorcopulo

Allied Consultants Ltd - Mr Emmanuel Said

Sana Teck Ltd

Sana Teck Ltd objected to the proposed award of the tender. It pointed out that its
appointed expert, Mr Michael Ferry, was the person who had established the Schools
Program on behalf of the Government to implement a wide range of capital
investment in Government Schools particularly to update, refurbish and supply
science laboratories, technology workshops, art rooms, computer labs and sports
facilities.

Mr Axisa stated that on the 10th December, 2008 he received a letter from the Science
Centre, Education Division informing him that his offer was administratively non-
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compliant because his offer failed to disclose ‘Proof of Technical Expertise related to
the Science and Technology equipment’.  Mr Axisa argued that no specific
qualification in Project Management and Science was indicated in the Tender
Document.

Dr Sciberras argued that Part 5 of the Tender Document stated that expertise i.e
knowledge in, and not qualifications, was requested.  She further stated that the role
of a Science Education Officer is to guide the Project Manager. Therefore she asked
what knowledge in science was requested since this was a call for the post of a Project
Manager.  Dr Sciberras also wanted to know the basis on which the recommended
offer was declared Administratively Compliant.

Ms Debono said that it was the Tender Document that disqualified Sana Teck Ltd and
not the Evaluation Committee because Technical Experience in Science was
requested even though qualifications were not asked for (Section 2.3 of the Tender
Document refers).  The Key Expert’s expertise consisted only in infrastructure.

Mr Bugeja emphasized that a Project Manager must have knowledge in Science
because part of his role was to contribute to upgrading specifications of apparatus and
shall also design new set of specifications.  This apparatus is going to be used in
laboratories for students.

Mr Ferry argued that he submitted his Curriculum Vitae with the offer that showed,
that between 1994 and 2004 it was his responsibility in the Procurement Office,
Education Department to introduce I.T Equipment as there was nothing with regards
to Lab Equipment.  He also stated that he was the person that issued tenders for the
supply of such equipment.

Dr Sciberras reiterated that the Technical Input should have been published by the
Education Division because only they knew what they required but they only asked
for expertise in Science and Technical Equipment.

Ms Debono emphasized that this offer had to be disqualified because the Key Expert
had no science background or knowledge and the Project Manager had to deal with
science apparatus. Mr Ferry was very generic in his CV while no reference was made
to any expertise in science.

Mr Bugeja explained that the submitted offer was very generic and that the Board
evaluated what was submitted in the bid.

Mr Falzon stated that they asked for expertise in Science Equipment but they were
provided with a person who had expertise in infrastructure.

Mr Said (Allied Consultants) explained that his offer was based on his experience
because he already managed other private and industrial laboratories.

When asked by the Chairman of the General Contracts Committee if he felt that he
was able to contribute in this tender due to his experience in the Education Division,
Mr Ferry said that after ten years doing this work he was qualified to do this work and
to contribute in all that was required including consulting with the stake-holders as
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necessary.  He further stated that the Organisation and Methodology required
someone that knew how to write the tender document and had experience in I.T. and
Technology Workshops as well as be able to give advice. The person had to co-
ordinate all these services together.

Mr Falzon stressed that they needed scientific and not technical expertise i.e. expertise
in Science, Biology and Chemistry.

Dr Zammit said that the tender is requesting expertise in science and technology and
not in science only. He had no doubts that Mr Ferry was the one who procured I.T in
schools but there is a net difference between science and I.T.

MS-THREE SERVICES LTD

MS-Three Services Ltd objected to the proposed award of this tender. The company
stated that it does not have any insider information or having any conflict of interest
in regard to this tender. The preparation of specifications is only a very, very small
part of the work requested of the project manager under this tender.

Mr G Papagiorcopulo stated that on the 10th December, 2008 he received a letter from
the Science Centre, Education Division informing him that his offer could not be
considered because in accordance with Section 5, ‘Selection Criteria’ of the Tender
Document, contractors who are found to have insider information or have conflict of
interest will be disqualified from this tender. The key expert proposed in his
application was involved in the specifications of the other Tender ‘Supply and
Delivery of School Laboratory Equipment for State Secondary Schools’, being
submitted for this project.

He further argued that the tender mentioned in the Letter of Rejection was not even a
tender as it still hadn’t been published and that in this tender he submitted an offer for
specified Procurement Manager Services related to the Procurement and Distribution
of Equipment.  Mr G Papagiorcopulo said that the Tender Specifications listed 14
duties and he only worked on one fifth of them. Most of the specifications are to be
updated or re-written.

Mr G Papagiorcopulo explained that he used to work as an advisor to the EU Projects
Director dealing with ERDF Projects. He used to have regular meetings with the
Director of Education, Planning and Priorities Co-ordinating Division and the
Permanent Secretary of the Ministry responsible for Education.  When three of the
planned projects fell behind schedule the Permanent Secretary asked Mr G
Papagiorcopulo to help the Director of Education in creating a framework on how to
prepare a tender for the procurement of I.T. and Science Equipment as he had a lot of
expertise on this matter.  He stated that the Department knew what kind of equipment
they needed but they did not know how to go about it. His job was to assist them in
being more specific in their requirements.  He was an external advisor for not more
than fifteen hours in four months.

Ms Debono stated that it was the tender document that disqualified the offer
submitted by MS-Three Services Ltd because he had insider information. This tender
was issued because there was a vacancy created by Mr G Papagiorcopulo himself. He
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used to do this work but left.  She amplified that this was the second time that this
tender was issued. In the first instance the tender had to be cancelled because the
bidder, Miriam Theuma an ex-employee of the Education Department, used to work
with Mr G Papagiorcopulo and the Education Division was advised by the PPCD and
the Department of Contracts to cancel the tender as Ms Theuma had an unfair
advantage on the other bidders.  Part of the role of the Project Manager is to co-
ordinate the procurement of equipment under the other tender.

Mr Bugeja explained that Mr G Papagiorcopulo had insider information regarding this
project otherwise he would not have submitted such a detailed offer.  He further
continued that PPCD warned them that if they awarded the tender to someone who
was involved in this tender beforehand, they would loose all funding, not only for this
tender but for the project as a whole. Mr G Papagiorcopulo corresponded with the
previous Project Manager on the majority of the items.

Mr Falzon confirmed that Mr G Papagiorcopulo was involved in the drafting of all
specifications because he used to liaise with him.

Mr G Papagiorcopulo explained that he only met Ms Theuma once or twice as an
officer of the Education Division and that he corresponded with her by e-mails.  He
reiterated that he submitted an offer for Project Manager and not Procurement
Manager.

Mr Bugeja explained that this tender is part of a project for which the Education
Division applied for ERDF funds and that Mr G Papagiorcopulo had an advantage on
the other bidders because he knew the Award Criteria, the Methodology and
Rationale, the Strategy and the Timetable of Activities.  He further argued that if this
was a test, Mr G Papagiorcopulo would have obtained 100 marks as he would have
known the contents of the paper beforehand.  Mr G Papagiorcopulo knew how the
tender was to be submitted and even knew its budget.  He further argued that if they
accepted the offer submitted by MS-Three Services Ltd they would be throwing away
three million euros as per advice given by PPCD. Mr G Papagiorcopulo was the one
who wrote the design and the specifications of the required equipment.

FOURTH-C SERVICES LTD

Fourth-C Services Ltd objected to the award of this tender. The reasons expressed by
the Education Division that led to this company not winning the tender are purely
subjective. Fourth-C Services Ltd’s offer is by far cheaper than all other offers.

Perit J Papagiorcopulo stated that even though out of five offers, his offer was the
cheapest one, his tender was disqualified. In a letter dated 10th December, 2008, he
was informed that “whilst the Adjudicating Board acknowledged that the key expert
of your company is skilled in writing a tender document and has scientific expertise,
the methodology and rationale & strategy in your application is not very detailed and
did not include a detailed time frame of activities.”

Perit J Papagiorcopulo argued that the tender document was so scanty that it did not
even include basic information such as the number of schools that were to be catered
for.  He continued that when he asked the Education Division about the number of



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

18

schools nobody gave him a reply.  He said that he could not understand why if he was
the cheapest and was qualified, his offer was not recommended for award and wanted
to know the grounds on which the recommended offer was adjudicated.

Perit J Papagiorcopulo reiterated that his offer was the cheapest by far. He could not
be disqualified because it was not his fault that the tender had no scope of works and
only had 14 items in its specifications even though he submitted 31 actions.

Ms Debono amplified that the award criteria for this tender was for the Most
Economically Advantageous Tender (MEAT) and it carried 20 marks in respect of the
Financial Score and 80 marks for the Technical Score. In fact Perit J Papagiorcopulo
obtained the highest score in the financial aspect.  She further continued that Perit J
Papagiorcopulo did not submit a detailed Rationale and Strategy and Time Frames
and his bid was not considered of the same level as that of the recommended bidder.
Ms Debono stressed that even though the evaluators worked separately they were
consistent in the marks that they gave to the offer submitted by Fourth-C Services
Ltd.

Perit J Papagiorcopulo asked if the Evaluation Committee was given a copy of the
tender or of the submitted offer when they gave their marks.  He also said that since
this was a Governmental Tender the price should have been given more consideration.
He further stated that whoever drafted this tender should have provided more
information and that this was not a good tender document to work with.

Mr Bugeja re-affirmed that maximum points were given for the financial aspect of the
offer submitted by Perit J Papagiorcopulo and that the submitted bid was not detailed
compared with the other submitted bids.  Mr Bugeja further stated that if Perit J
Papagiorcopulo required more information he should have written for further
clarifications and not request further information by telephone.

Mr Falzon confirmed that all evaluators worked separately but the marks were still
close.

When asked by the Chairman of the General Contracts Committee whether he wrote
for clarifications, Perit J Papagiorcopulo said that he did not write. However, he asked
again how was it possible for the other bidders to submit a more detailed offer since
the tender document was so scanty.

After deliberating on the submissions and from the evidence given the Committee
agreed that the Ministry of Education, Culture, Youth and Sport were correct in their
recommendation for award. The Committee is not convinced that Sana Teck Ltd
submitted enough information that indicate that its key expert has the necessary
expertise in science and technology. With regards to the appeal filed by MS-Three
Services Ltd, the Committee finds it very difficult to understand how its key expert
does not have insider information when he was so much involved in the project. The
Committee found no wrong doing in the evaluation of the offer submitted by Fourth-
C Services Ltd. It observed that being the cheapest offer, Fourth-C Services Ltd were
accorded maximum points with respect to the financial offer. It was the responsibility
of bidders to seek all the necessary information to assist them in submitting a
convincing bid.
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Hence, the General Contracts Committee resolved that the objections filed by Sana
Teck Ltd, MS-Three Services Ltd and Fourth-C Services Ltd should not be upheld.
The Committee also agreed that the deposits paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member

29 January 2009



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

20

Case Number 2

Meeting of the General Contracts Committee

14 January 2009

FTS 74-08 – Tender for Electrical and I.T Installation Material for Kanonku

Pawl Pullicino Boys’ Secondary School, Rabat and St Benedict’s College Boys’

Secondary School, Kirkop.

Final Decision

Hydroelctric Ltd filed a protest at the award of the tender on the basis of the delivery
dates in the tender. The company was informed that its delivery dates were outside the
parameters of the tender, a charge it is refuting.

The General Contracts Committee convened to discuss and decide the objection
raised by Hydroelectric Ltd after the published recommendation by the Foundation
for Tomorrow’s Schools for award of the above captioned tender to Marsam Ltd.

The following persons were present for the hearing:

Foundation for Tomorrow’s Schools - Mr Chris Pullicino (Chief Finance
Officer)
Eng Albert Ellul
Mr Ivan Zammit
Ms Natalie Psaila

Hydroelectric Ltd - Mr Etienne Bonello Dupuis (Manag.
Director)
Mr Martin Sansone

Interested Party - Mr Duncan Agius (Electrical Supp &
Serv)
Mr Manwel Zahra (Electrical Supp &
Serv)
Mr Albert Sammut (Marsam Ltd)

Mr Bonello Dupuis started by saying that the published delivery period was that of
four weeks from the date of award and in their submission Hydroelectric Ltd specified
that they would deliver from the fourth to the eighth week and that as wholesalers
they had most of the items required in stock. They were in a position to deliver on the
requested date.  He further stated that as their offer was the cheapest, his company
should have been awarded the tender because it complied fully with the tender
specifications.

Mr Pullicino stated that the scope of this tender was to buy electrical equipment so
that services could be done on school computers during the Christmas recess.  He
continued that Hydroelectric Ltd submitted an offer of €53,000 which was discounted
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to €32,000 if they were awarded the tender as a whole.  Mr Pullicino said that the
Evaluation Committee based their evaluation on the individual rates and not on the
total of the Bill of Quantities and that they had no idea what the discounted rates were
as they were only given a discounted total.  He further amplified that the Date of
Order is the date to start works.

Mr Bonello Dupuis argued that they submitted individual rates but they could not give
discounted individual rates as their procedure is to work out the Cost Price and the
Total Cost and then submit a lump sum.  He reiterated that their offer was the
cheapest one at €32,000 and that he considered the Day of Commencement to be the
day when they submit the Performance Guarantee which is one week after the issue of
the Letter of Acceptance. Therefore in his opinion their kick off is the Letter of
Acceptance and that he submits the required bond at the end of the allowed week
because it is his right to do so.  He further stated that at that point in time they could
have supplied FTS the following day. He also stated that he knew that their offer was
not recommended for award on the day that it was going to be published, because he
phoned FTS and was told that his offer was not according to the tender conditions. He
was told that his delivery period was not the one requested in the tender document.

Mr Agius brought to the attention of the General Contracts Committee that in the past
FTS disqualified bidders who submitted lump sums instead of the requested rates. The
Committee drew his attention that this hearing was based on the delivery period and
not on the rates or total contract value.

Mr Pullicino explained that no letter was sent to Hydroelectric Ltd to inform them that
their offer was not compliant but they published the Letter of Intent on their website
and on the department’s notice board.  He also brought to the attention of the General
Contracts Committee Annex 2 of Hydroelectric’s offer where they stated that delivery
was to be made  between four to eight weeks from Order to Commence Works.  Mr
Pullicino emphasized that the Order to Start Works cannot be given before the
contractor submits the Performance Guarantee and that FTS could not be sure that the
Performance Guarantee was going to be submitted before the allowed week.

When the Chairman asked Mr Bonello Dupuis if they would be breaking the
Contract’s Conditions if they supplied the required goods during the eighth week Mr
Bonello Dupuis stated that his company was committed to supply everything by the
fourth week and that legally they could not have delivered at the eighth week because
the delivery period of four weeks would have been written on the Letter of
Acceptance.  He further stated that FTS should have enquired the Delivery Period
given in Annex II of Hydroelectric’s offer.

After deliberating on the submission and from the evidence given the Committee
agreed that the offer by Hydroelectric was not compliant with the tender conditions.
The Foundation for Tomorrow’s Schools were correct in their recommendation for
award.
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Hence, the General Contracts Committee resolved that the objection by Hydroelectric
Ltd should not be upheld. The Committee also agreed that the deposit paid should be
forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member

29 January 2009
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Case Number 3

Meeting of the General Contracts Committee

4 February 2009

T. 19/08 – Supply and Delivery of Two Posts Car Lifts to the Malta College of

Arts, Science and Technology

Final Decision

GW Installation and Services filed an objection to the award of the tender. It
requested that its offer be reconsidered in terms of better quality of the product.

The General Contracts Committee convened to discuss and decide the objection
raised by GW Installations and Services Ltd after the published recommendation by
the Malta College of Arts, Science and Technology for the award of the above
captioned tender to Alcom Ltd.

The following persons were present for the hearing:

Malta College of Arts, - Dr Michela Spiteri (Legal Rep.)
Science and Technology Dr Peter Caruana Galizia (Legal Rep.)

Mr Emanuel Zahra (Chairman Ev
Comm)
Mr Ronald Curmi (Member Ev Comm)
Ing Mario Cassar (Member Ev Comm)

G W Installations & Services Ltd - Mr William Gatt

Alcom Ltd - Mr Duncan Farrugia

Mr Gatt explained that he submitted four different offers with various models and that
his offer was technically better than the one submitted by the recommended bidder.
He explained the various technical specifications of his offers and of the
recommended offer for comparison purposes.  He also specified that all his offers
were cheaper than the recommended offer.

Dr Caruana Galizia confirmed that Mr Gatt had four different offers which were the
cheapest offers but they were not according to the tender specifications. The only
offer that specified a single motor had a chain instead of the requested shaft.  He
explained that the posts car lifts were supposed to have a positive drive from one end
to another and had to have one motor with a shaft in the middle while the posts car
lifts submitted by Mr Gatt had two motors.

Dr Caruana Galizia emphasized that it was for safety reasons that MCAST requested
the Posts Car Lifts to be with a Single Positive Drive, that is, it had high voltage on
one side. It was necessary for the model to have one motor only and not two. If one of
the motors did not work, the consequence of that would be that the car would fall
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sideways as already experienced in a previous incident.  He further continued that the
Evaluation Report clearly showed that the offers submitted by Mr Gatt were not
compliant with the published tender conditions and specifications. Such conditions
and specifications were reasonable and necessary particularly in view of the fact that
this equipment was going to be used in a school.  Dr Caruana Galizia explained that
the Evaluation Committee recommended the cheapest technically compliant offer, the
offer that had a Single Positive Drive that had a high voltage only on one side. The
Evaluation Committee could not depart from the published specifications even though
the model to be procured is more expensive from those offered by GW Installations
and Services.

Mr Gatt confirmed that that the tender document specified Posts Car Lifts with shaft
but those were more prone to gearbox trouble and that his offered car lifts could be
used with only one motor for both sides.  He also stated that his proposed car lifts
were approved by European Safety Standards.

Mr Farrugia argued that he had the same models as the ones submitted by GW
Installations & Services Ltd but he did not offer them as he knew that they were not
according to the tender specifications.

When asked by the General Contracts Committee whether he offered a Posts Car Lift
with the requested shaft, Mr Gatt said that he submitted all the requested
specifications except for the shaft.

After deliberating on the submission and from the evidence given the Committee
agreed that the Malta College of Arts, Science and Technology were correct in their
recommendation for award. The offer submitted by GW Installations and Services
was not technically compliant with the tender specifications and therefore cannot be
considered.

Hence, the General Contracts Committee resolved that the objection by GW
Installations and Services Ltd should not be upheld.  The Committee also agreed that
the deposit paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

O Vassallo
Member

12 February 2009



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

25

Case Number 4

Meeting of the General Contracts Committee

11 February 2009

UM 1282 – Tender for the Provision of Architectural and Civil Engineering

Consultancy Services at the University of Malta.

Final Decision

Architecture Project objected to the recommendation for award of tender by the
University of Malta. It stated that it is not aware that the tenderer to whom it is being
proposed to award this contract is a registered warrant holder under Chapter 390 of
the Laws of Malta. The rates quoted by Architecture Project for the services outlined
in Annex V, Schedule of Rates of the tender document, follow the parameters set out
by Tariff K of Chapter 12 of the Laws of Malta. The rates being requested in the
tender are covered by Tariff K. Article 7 of the General Conditions states that the
consultant shall respect and abide by all laws and regulations in force in the
beneficiary country. AP therefore objects that it is being considered to award the
works to a tenderer whose proposed rates are far below the fees stipulated at law, even
when considering that other tenderers were guided by the law in their proposal. AP is
stating that it is unclear what criteria were used in the adjudication of this tender.

The General Contracts Committee convened to discuss and decide the objection
raised by Architecture Project after the published recommendation by the University
of Malta for award of the above captioned tender to EMDP Ltd.

The following persons were present for the hearing:

University of Malta - Dr Charmaine Grech (Legal
Representative)
Dr Oriella De Giovanni (Legal
Representative)
Perit Chris Spiteri
Ms Anita Aloisio (Director Finance)
Mr Karm Saliba (Head of Procurement)
Mr Elton Baldacchino

Architecture Project - Perit Simone Vella Leinicker

EMDP Ltd - Dr Luigi Sansone (Legal Representative)
Perit Mariello Spiteri

Perit Vella Lenicker stated that their objection was based mainly on the following two
issues, namely, that EMDP Ltd is not a registered warrant holder under Chapter 390
(i.e the Periti Act) of the Laws of Malta and secondly the submitted rates were not in
line with the Tariff K. EMDP Ltd offered a rate that was half the price stipulated by
Law.  She further argued that it was strange that their tender was not considered when
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their submitted offer was as listed in the Tariff K. Six out of eight offers respected the
Tariff K rates.  Perit Vella Lenicker also said that the award criteria of the tender
document were not clear.

Dr Grech explained that in the tender document it was stated that the Curriculum
Vitae and the warrant of the Key Expert No 1 was to be submitted.  The Key Expert
No 1 of EMDP Ltd was Perit Mariello Spiteri with Warrant No. 291. He has been
practicing as an Architect and Civil Engineer for quite a while.  She further argued
that if one was not in the possession of a warrant one could not call himself an
Architect or Civil Engineer.

Dr Grech also referred to Case No 111/2007 of the Public Contracts Appeals Board
and to a sentence decided by the Court of Appeal in 1987 where it was ruled that if
both parties agreed on the payable rates then it was that agreement that was to be
taken into account and not the rates stipulated in Tariff K.  She further continued that
in the tender document rates per hour were also requested and while the applicable
rate of Tariff K was €3.49, the appellant submitted a rate of €100.30. Therefore
although Architecture Project submitted a percentage rate according to Tariff K the
same could not be said for the hourly rate.

Ms Aloisio stated that the award criteria used was that of the cheapest fully compliant
offer, hourly and percentage rates included.

Perit C Spiteri referred to Sub Section 10 of the Tariff K where it was stated that the
tender could be divided in design, preparation of the tender document and supervision
in case they wanted to reserve the right to recommend for award only part of the
tender if necessary.

Perit Vella Lenicker made reference to Article 10 of the Tariff K and explained how
Article 11 broke down the 6% in one third of 6% and 11b into two thirds of 6% i.e.
4% of 6%.  She also quoted Circular 5/2002 issued on the 27th August, 2008 by Il-
Kamra tal-Periti regarding Article 2.

Dr Grech reiterated that the University requested that the key expert should have a
warrant and Perit Mariello Spiteri satisfied all requisites.  She also emphasized that
the Tariff K was to be applied only in cases where either the Architect and Civil
Engineer or client abandoned the project or the project was stopped which was not
relevant to this tender. Therefore the arguments that were being submitted did not
apply.  She also explained that Circular No 5/2002 was meant for architects members
of the Kamra tal-Periti. The University was not bound to follow such directives.

Perit C Spiteri said that the Bill of Quantities of the tender document specified that the
Contracting Authority reserves the right to award all or part of the tender because
there was always the possibility that only part of the tender was to be recommended
for award.

Dr Sansone stated that he was in full agreement with the University but wanted to
exhibit a document regarding Appeal 897/2003 referring to EMDP Ltd where it was
stated that EMDP could offer the services of an Architectural and Civil Engineer.
Perit Mariello Spiteri was employed by EMDP and was also in possession of a
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professional liability insurance. He could also collect credit for himself on behalf of
EMDP Ltd.  He further explained that even lawyers had a tariff similar to Tariff K but
that did not mean that once that there was an agreement between the lawyer and the
client only the specified rates in the tariff could be used.  Dr Sansone also stated that
Architecture Project submitted projects with lower and at times higher rates than those
stipulated in Tariff K.

When asked by the Chairman if she could identify a clause in the tender document
where it was stated that only Architects and Civil Engineers on their own behalf were
allowed to submit an offer, Perit Vella Lenicker said that she did not know. However,
Article 7 stipulated that the bidder had to abide by the Law and EMDP Ltd as a
company was not in possession of a warrant.  Perit Vella Lenicker exhibited a list of
partnerships of warrant holders as for Architectural and Civil Engineering
Professionals.

Perit Vella Lenicker also stated that Architecture Project was in possession of such a
warrant because it was a Civil Partnership and all the Architectural and Civil
Engineers had their own warrant. Therefore, Architecture Project was a company of
Architectural and Civil Engineers who could offer these services.

Dr Sansone said that EMDP Ltd is 100% owned by Perit Mariello Spiteri and he was
the sole shareholder and the sole director and a Memorandum and Articles of
Association in this respect could be presented if required.  He also said that EMDP
Ltd employed another three Architectural and Civil Engineers but it was Perit
Mariello Spiteri who was ex-legge the Civil Engineer who was responsible for the
works to be carried out, even though the contract would be with EMDP Ltd. The
company was registered as a limited liability company.

Ms Aloisio stated that the contract was to be issued in the name of EMDP Ltd but
works were to be certified by Perit Mariello Spiteri. In fact, Perit Spiteri already had
an insurance to cover him professionally.

Dr Grech emphasized that the recommended offer was the cheapest offer at 3.6%
while the offer submitted by the appellant was the highest offer at 12.39%.

When the Chairman of the General Contracts Committee asked Perit Vella Lenicker if
she could quote a clause in the tender document that stated that the University was not
going to accept any offer submitted by a limited liability company, Perit Lenicker said
that she was not aware of such a clause. However, the format of the Bill of Quantities
was prepared in a manner similar to the Tariff K.

After deliberating on the submission and from the evidence given the Committee
agreed that the University of Malta was correct in their recommendation for award.
No evidence has been submitted that this contracting authority has breached the
tender conditions, particularly the award criteria.

Hence, the General Contracts Committee resolved that the objection by Architecture
Project should not be upheld.  The Committee also agreed that the deposit paid should
be forfeited.
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Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member
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Member

17 February 2009
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Case Number 5

Meeting of the General Contracts Committee

11 February 2009

DH 3164/08 – Cleaning services at Head Office and Out Stations

DH 3158/08 – Cleaning services at Gzira Health Centre

DH 3159/08 – Cleaning services at Mosta Health Centre

DH 3157/08 – Cleaning services at Floriana Health Centre

DH 3160/08 – Cleaning services at Paola Health Centre

DH 3161/08 – Cleaning services at Qormi Health Centre

DH 3156/08 – Cleaning services at Cospicua Health Centre

DH 3162/08 – Cleaning services at Rabat Health Centre

DH 3155/08 – Cleaning services at B’ Kara Health Centre

NBTC 075/08 – Cleaning services at National Blood Transfusion Centre, Blood

Donation Centre, Mobile Blood Donation Unit

DH 3163/08 – Cleaning services at Public Health Laboratory and Occupational

Health and Safety Department – Evans Building

DH 3165/08 – Cleaning services at Speech Language Department, Ambulance

Garage, D.N.S. Offices

DH 3166/08 – Cleaning services at Pharmacy of your choice and Directorate of

Pharmaceutical policy and monitoring

DH 3241/08 – Cleaning services at Sir Paul Boffa Hospital

DH 2489/08 –Cleaning services at Primary Health Care Head Office

DH 3242/08 – Cleaning services at School Dental Clinic

Final Decision

Gafa Saveways Ltd objected to the award of these tenders to Clentec Cleaning
Services and Salamander Janitor Services. It is claiming that the prices quoted are
illegal since the rates are lower than the minimum wage per hour as established by
law. If the offers are disqualified then the tenders should be awarded to Gafa
Saveways Ltd since they had the best legal offer.

The General Contracts Committee convened to discuss and decide the objection
raised by Gafa Saveways Ltd.  The following persons were present for the hearing:

Health Care Services Division - Mr Joseph Church (Dir Gen Resources &
Support)
Ms Phyllis Mercieca

Gafa Saveways Ltd - Dr Robert Sultana (Legal
Representative)

Mr Ivan Cassar (Accountant)
Ms Caroline Arding (Secretary)

Clentec Cleaning Services Ltd - Ms Rowena Vallone
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Mr Simon Turner
Dr Antoine Naudi (Legal Representative)

Directorate of Industrial and
Employment Relations - Mr Antoine Grech

Dr Sultana explained that his clients were basing their objection on the fact that the
offers submitted by the recommended bidders, Clentec Cleaning Services Ltd and
Salamander Janitor Services were below the minimum wage. Therefore, he argued
these should not have been recommended for award as they are breaking the law.  He
further stated that the offers submitted by Gafa Saveways Ltd were 3 cents more than
the minimum wage and that in order for the tender document to be in accordance to
Law both bidders should have been disqualified and tenders should be awarded to
Gafa Saveways Ltd as they were the second cheapest fully compliant bidders.

Dr Sultana argued that the rates submitted by the recommended bidders were €4.64
and €4.85 while the net minimum wage was that of €5.66. He wanted to know why a
public tender that was in accordance with the Law was recommended for a price that
was below the minimum wage especially since the new law amendment stipulated
that those employers who did not pay the minimum wage could even be jailed.

Mr Cassar stated that the submitted rates by the recommended bidders could only be
reached if the employer did not give the benefits stipulated by law or had illegal
workers.  He also explained that the tender document stated the number of workers
required and if the recommended bidder did not send all the required workers he
would lower his expenses.

Mr Church said that the stipulated hourly rate for 2009 was that of €3.66.

Dr Sultana argued that €3.66 does not include VAT, Bonuses, National Insurance,
Vacation Leave and Sick Leave because if all these were added the final rate would
be that of €5.66.

Mr Cassar confirmed that when they did their workings they based their calculations
on the rate of €3.66 but they had to consider the whole cost of the employee because
if they were legally employed they were entitled to benefits.

When called to testify Mr Grech explained that the minimum wage for a person who
was over 18 years for a 40 hour week was that of €146.47 inclusive of National
Insurance but exclusive of bonuses, vacation and sick leave.  He continued that an
employee was entitled to 192 hours vacation leave yearly, 4 bonuses and sick leave (if
availed of) and that all of these should be provided by the employer.

Mr Grech also explained that the Wage Increase (Employees) National Standard
Order regarding private cleaning (with effect from 2001) is according to the National
Minimum Wage. Therefore the employer must ensure that his/her employees are
given the legal benefits and that it was up to the Directorate of Industrial and
Employment Relations to see that these regulations are adhered to and not the
Evaluation Committee of a tender.
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Dr Naudi asked Mr Grech if he was aware that in the year 2007 there was a decrease
and not an increase in the revised employment rates regarding Private Cleaning
Services and Regulation 4 was adjusted last year.  He further stated that LN 427/07,
Section 4.1 stipulated that the rate of €116.19 was the weekly rate for Private
Cleaning Services.

Mr Grech explained that due to Equal Treatment an employee could not be given a
rate less than the National Standard which in 2008 was that of €142.39 (€3.56 per
hour).  He also confirmed that the Directorate of Industrial and Employment Relations
did routine checks to ensure that the conditions of employment are being adhered to.
It was not the first time that they received reports that the wages were not according to
the Law.

When the Chairman of the General Contracts Committee asked whether there is a
difference between the salary that the employee received and the actual cost of the
employee, Mr Grech replied in the affirmative. He also explained that this wage/rate
could not include the December bonus as it was specified that this bonus was to be
given between the 15th and 23rd December at the latest and not with the monthly
salary.

Dr Naudi referred to the Legal Notice that was issued in 2001 and to another in 2007.
He also argued that Gafa Saveways Ltd did not understand the fact that the award of
this tender had nothing to do with the rate that the employer was to pay the employee.
The rate that was quoted was the rate of payment that a bidder was expected to be
paid for the work requested in the tenders in question. There could be various reasons
as to why a bidder submits a rate that was lower than other rates of rival bidders.  He
also pointed out that at this point in time it could not be decided if the recommended
bidder was in breach of the tender conditions regarding employment as no contract
was signed yet and therefore no work was initiated.

Dr Naudi also referred to another similar contract under reference Advt 32/2008
regarding cleaning services at MCAST. He asked if the rates submitted by Clentec
Cleaning Services Ltd were abnormally low.  He again emphasized that the submitted
rate was not relevant to the General Contracts Committee and that if after the award
of the contract the contractor was found to be in breach of the employment
regulations, it would be up to the Department of Industrial and Employment Relations
to take the necessary steps.  Dr Naudi again made reference to Advt 32/2008 and said
that in that particular contract the DIER did spot checks and everything was found
according to Law.

Dr Sultana emphasized that the General Contracts Committee had the duty to ensure
that everything was according to Law. If an employer paid his employees less than the
minimum wage then he would be in breach with the Employment Regulations.
Measures are to be taken immediately and not after the award of the tenders as once
the tender was awarded the contractor would be able to take certain measures to
ascertain that all was in order when the spot check by the Directorate of Industrial and
Employment Relations took place.

When asked by the Committee if in the tender document it was specified that the
submitted offers should be within the parameters of the Employment Regulations, Mr



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

32

Church answered that there was nothing of the sort in the tender specifications. They
did not ask for the workings of the submitted rates since they did not feel that the
submitted rates were abnormally low.

Dr Naudi stated that Regulation 28 (1) of the Public Contracts Regulations entitles but
does not oblige the Contracting Authority to reject abnormally low offers.

When asked by the Chairman of the General Contracts Committee whether he could
identify the clause in the Tender Document that specified that rates below the
minimum wage were to be discarded Dr Sultana said that he did not know if it was
stated in the Tender Document. However, he knew that the tender was regularized by
the conditions of tender and that one of those conditions was that the submitted offer
was to be according to Law.

After deliberating on the submissions and the evidence given during the hearing the
General Contracts Committee feels that there is a difference between an offer
submitted following a call for tenders and the obligations of the contractor to observe
employment conditions of his employees in terms of the pertinent legislation. The
Committee feels that it can only consider these objections on the basis of the tender
conditions and the Public Contracts Regulations.

Reference has been made to Regulation 28 (1) of the Public Contracts Regulations.
This regulation provides as follows:

‘A contracting authority shall be entitled to reject tenders which appear to be
abnormally low in relation to the activity to be carried out:

Provided that the contracting authority shall, before it may reject those tenders,
request in writing details of the constituent elements of the tender which it considers
relevant and shall verify those constituent elements by consulting the tenderer taking
account of the explanations received.’

The Committee notes that the regulation entitles but does not oblige the contracting
authority to reject abnormally low offers.

Hence, the Committee agrees that the appeals filed by Gafa Saveways Ltd should not
be upheld and the deposits paid should be forfeited. However, since the Committee is
conscious of the need to monitor the observance of the employment legislation it
recommends that upon award of this tender, the Health Division should immediately
inform the Director of Industrial and Employment Relations so that appropriate action
is taken by his Directorate.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member
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Case Number 6

Meeting of the General Contracts Committee

20 February 2009

GPS 12.084.D07.RA – Supply of Sterile Gloves for Ward Use Size 7.5.

Final Decision

Europharma Ltd objected to the decision taken by the Government Health
Procurement Services on 21st January 2009 for the cancellation of the tender. It
disagreed that its offered product, namely, Demotek sterile gloves are of poor quality
and tear easily.  The company had received a confirmation order dated 22nd December
2008 following a request for submission of a proforma invoice based on the same
product. According to Europharma Ltd this confirms that the quality of Demotek
sterile gloves is acceptable. Moreover, Europharma made reference to a previous
objection on the same tender. Following a public hearing held on 7th April 2008 its
objection was upheld.

The General Contracts Committee convened to discuss and decide the objection
raised by Europharma Ltd. The following persons were present for the hearing:

Government Health Procurement Services - Ms Anna Debattista (Director)
Mr Paul Pace (Member of the
Evaluation Committee)

Europharma Ltd - Mr Michael Peresso (Director)
Mr Oliver Scicluna (Manager)

Mr Scicluna explained that there has already been another public hearing on this
tender as well as three other tenders, all related to sterile gloves but with different
sizes. It was held the previous year. The objection filed by Europharma Ltd was
upheld but they have not been refunded the deposit accompanying their objection. He
further continued that Government Health Procurement Services even issued a request
for the submission of a Proforma Invoice which was later on awarded to Europharma
Ltd for the same product and same size as submitted in the original tender.

Mr Scicluna stated that when they knew about the decision taken by GHPS to cancel
this tender they were surprised because they were already using their product.
Furthermore, it is not acceptable that their objection was upheld and then there is a
recommendation for the tender to be cancelled. Therefore they are requesting that this
tender should be awarded to Europharma Ltd.

Ms Debattista confirmed that there was an objection on this particular tender. She
read the conclusion of the ruling given by the General Contracts Committee namely,
that the recommended bidder, Technoline Ltd was not compliant with the
specifications and conditions of the tender document. Technoline had offered for one
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year and not three years as required. The objection was also upheld because the
Evaluation Committee used subjective testing.

Ms Debattista explained that on the tender document, Europharma Ltd wrote that the
product was to be supplied by Demophorious - Malaysia while the sample specified
Demotek - Cyprus. She further stated that as the contract with the previous supplier
expired in December, they had to issue a request for quotations as they were in need
of supplies.  In the meantime correspondence between Government Health
Procurement Services and Contracts Department showed that as GHPS could not
procure goods that were not acceptable to the Evaluation Committee and because the
testing was subjective as there were no tests procedures in the tender document, it was
agreed that the only alternative was to have this tender cancelled.

Ms Debattista confirmed that an order for the supply of gloves with Europharma was
made. She further continued that for each tender, the submitted samples are tested.
The Committee should not assume that the test on a sample in a particular tender will
apply to  all the tenders submitted by the same company by similar samples. Ms
Debattista explained that the sample that was submitted with the proforma invoice
was manufactured in China and not in Malaysia like the tender in question and that
there was a difference in quality between the two submitted samples.  She emphasized
that they evaluate on the sample of that particular tender and not on past history.

Mr Pace reiterated that the gloves are of the utmost importance for health and safety
reasons.  While demonstrating a sample of both offers he explained that the texture
and material were different even though the gloves were submitted by the same
company in the same size.  The sample that was being contested was of a yellowish
sticky material that was stuck together and was easily torn. It was different from the
sample submitted with the proforma invoice.  He further continued that they evaluated
each sample submitted with every procurement procedure. Even though the sample
for this tender was not considered acceptable the sample for the proforma invoice was
found acceptable.  Mr Pace explained that the contested gloves could not be worn in a
sterile technique; sterile meaning that they could not be touched with anything.

Ms Debattista re-affirmed that the samples did not originate from the same source and
Government Health Procurement Services could not recommend a product that was
not approved by the Evaluation Committee.

Mr Scicluna admitted that there was an error on their submitted offer because they
deal with Demophorius in Cyprus. He explained that all surgical/sterile gloves were
manufactured in China while the examination gloves that were not sterile were
manufactured in Malaysia. The mother company was stationed in Cyprus.

Mr Peresso stated that during the other hearing they brought more of the submitted
samples but Government Health Procurement Services objected to their testing in
front of the General Contracts Committee. Therefore it was not fair that during this
hearing GHPS is presenting and discussing samples.

Mr Scicluna said that they did not know if both submitted samples were of the same
lot number. Neither did they know how they were stored by the Government Health
Procurement Services.  He stressed the fact that these samples were submitted in
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November 2007 and that they could not tolerate the comments that were being made
on the quality of these gloves.  He also queried the expiry date of these samples and
wanted to know why the cancellation of this tender was the only alternative.  He also
explained that Demophorius was the marketing company and Demotek was the
manufacturer.

Ms Debattista argued that the Evaluation Committee only takes into account the
samples that were submitted.  The submitted samples for this tender had Malaysia as
the country of origin with the expiry date being 2010. The submitted samples for the
proforma invoice had China as the country of origin with the expiry date being 2012.
Regarding the storage conditions Ms Debattista explained that the samples were
stored like all other samples in an environment which is controlled by air-
conditioning.  She reiterated that the samples for adjudication were the ones given by
the Contractor and in this case the sources were different.  She further continued that
the adjudication was based on the published specifications and their practical
experience. If the Evaluation Committee said that the product was not as it should be,
Government Health Procurement Services would not proceed to procure them. These
gloves are used in wards and operating theatres. If surgeons refused to use them, it
would only be a waste of money if they bought them.

Mr Pace emphasized on the importance of the feel and grip of these gloves as they
were used for a procedure of the invasion of tissues of the body. Maximum protection
for the staff and the patient was required.  He further explained that the gloves in
question could not be worn in a sterile manner as they were sticky and that could not
be permitted. It would put the life of the patient at risk.  He continued that it was
necessary for the surgeon to feel comfortable when using these gloves since he would
be putting his life and career in jeopardy. There were also instances when surgeons
refused to use certain items of a brand name that proved to be unsatisfactory in the
past.

Ms Debattista said that the submission of samples is regulated by the tender
document. The Evaluation Committee included members with experience in the use
of these gloves.

Mr Pace said that these gloves were to be mainly used in wards. Therefore these
gloves are mostly to be used by nurses. These nurses use the same technique as the
surgeons.  He also explained that the gloves used in the theatres were more resistant.
Powder gloves were not being procured anymore because of allergies.

Mr Scicluna said that both samples originated from the same source. If they knew that
Government Health Procurement Services doubted this, they would have submitted a
declaration from the mother company.  He further stated that their submitted gloves
were not of a yellowish colour. During the last hearing the argument of the
Department was that the gloves tear easily.  He reiterated that they never saw that
colour on their gloves and that it was unacceptable that it was being stated that they
were not the same gloves as those submitted under a different contracting procedure.

Ms Debattista argued that the packet of the samples was sealed and they opened them
during the hearing. The emphasis was never on the colour but on the texture.  She also
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explained that she could not query what was written black on white and that one
sample stated a country of origin and the other sample another country of origin.

The General Contracts Committee referred appellants to Clause 4 of the notice of
tender. This clause is as follows:
‘Government reserves the right to accept or to reject, in the whole or in part, any of
the tenders received, or to divide the service, among two or more contractors.’

The Committee asked for their comments.

Mr Peresso asked if cancellation should be based on any valid reason because if not
there was no scope for objections to be filed. The department could do whatever it
wanted without any justification.

Mr Scicluna stated that that particular clause was not fair on the bidder. The most
important was that the evaluation had to be made on the submitted product and not on
the country of manufacture as declared.

After deliberating on the submissions and from the evidence given the Committee
feels that it cannot enter into the merit of the quality of the samples provided. The
Committee notes that the published tender conditions informed prospective bidders
that Government reserved the right to cancel this tender without any obligations
whatsoever. In the circumstances, the Committee feels that the Government Health
Procurement Services acted within the parameters of these conditions and had every
right to cancel this tender.

Hence, the General Contracts Committee resolved that the objection filed by
Europharma Ltd should not be upheld.  The Committee also agreed that the deposit
paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

3 March 2009
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Case Number 7

Meeting of the General Contracts Committee

27 March 2009

WD 924/98/134 – Supply of Concrete Paving Blocks for Pedestrian Sidewalk

(Bankina) at St George’s Bay, Paceville.

Final Decision

Schembri Concrete Blocks Limited filed an objection to the proposed award of the
tender to Cemenstone Mfg Company Limited. Appellants feel that the Tender
Adjudication Board has made an erroneous interpretation of the tender specifications.

The General Contracts Committee convened to discuss and decide the objection
raised by Schembri Concrete Blocks Ltd after the published recommendation by the
Works Division for award of the above captioned tender to Cementstone
Manufacturing Company Ltd.

The following persons were present for the hearing:

Works Division - Perit Althea Camenzuli
Dr Victoria Xerri (Legal Rep)
Perit Robert Cachia
Perit Mark Debono

Schembri Concrete Blocks Ltd - Dr John Bonello (Legal Rep)
Anton Schembri
Saviour Schembri

The Chairman of the General Contracts Committee explained the procedure that is
normally adopted during the hearing of these appeals. Appellants are invited to
explain the basis of their objection and then the contracting authority will be invited to
reply to these comments. This procedure is repeated a second time. In the third
session the General Contracts Committee will address questions on issues that may
require clarifications. Interested parties will also be given the opportunity to give their
views.

Dr Bonello stated that tenders for the supply of paving blocks were issued on a
regular basis. His client, Schembri Concrete Blocks Ltd, should have been awarded
this tender as he submitted the most advantageous offer.  Dr Bonello explained that on
the 4th March, 2009 his client was asked to confirm that he was able to supply the
paving blocks within a 2 or 3 week period from date of award. However, the day
after, Works Division informed his client that his submitted offer was not acceptable.
He further stated that in the tender specifications the size of the blocks had to be
200mm with a variation of +(-) 2mm while those offered by his client were 197mm,
that is only a 3mm difference.
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Dr Bonello further argued that in the correspondence that was exchanged between
Works Division and his client there was no indication that the offered blocks were
technically non-compliant. This was sustained by the fact that Schembri Concrete
Blocks Ltd were asked to confirm the delivery period.  He also explained that
Schembri Concrete Blocks Ltd produced these blocks continuously. From time to
time, quality control testing by an independent laboratory took place in order to
ensure that the correct size was being produced as the blocks were a little difficult to
measure.

Dr Bonello argued that since they submitted a fresh certificate dated 27th February,
2009 and this certificate showed that the size of this batch of blocks was that of
198mm. This shows that his client is in a position to meet the requested specifications.
He reiterated that production and testing of samples was a continuous procedure. The
supply of blocks was usually from a batch that was not covered by the certificate
submitted at the tendering stage.  Dr Bonello said that testing of blocks should be
done on those supplied once the contract was awarded. The Department should not
rely on the certificates submitted with the tenders. However, if Works Division is
insisting on the certificates, then the last certificate submitted by Schembri Concrete
Blocks Ltd showed a size of 198mm therefore it matched perfectly to the required
specifications. Dr Bonello stated that his client regularly submit tenders for such
products. His client was awarded some of these tenders. Therefore there is no doubt
that Schembri Concrete Blocks are in a position to meet the specifications of this
tender.

Dr Xerri emphasized that she did not agree with Dr Bonello’s reasoning. The tender’s
specifications must be respected. That is why the testing certificate had to be
submitted prior to the closing date of the tender’s submission. It goes against tender
regulations to evaluate on documents that were submitted after the closing date of
submission of tenders.  She further argued that the product offered by Schembri
Concrete Blocks was not compliant with the tender specifications.

Dr Bonello argued that the most important thing for the Works Division was the
supplied goods and not the submitted certificates. They should check whether the
consignment was compliant with the specifications. He further argued that they could
produce a certificate with the requested specifications and then submit blocks that are
not of the same size. They would still be in line with the tender’s specifications as the
evaluation took place on the submitted certificate and not on the block.

Dr Xerri reiterated that the capacity of the blocks had to be proven prior to the closing
date of the tender’s submission. The evaluation of a tender cannot take into
consideration offers received in respect of other tenders. Each tender is evaluated on
its own merits.  She also stated that the second certificate was submitted with the
objection letter when the evaluation process was concluded.

When asked if the submitted certificate covered both black and grey blocks, Perit
Camenzuli asked to see their file and confirmed that the submitted certificate covered
both blocks.

When asked about the submitted samples Perit Camenzuli stated that Cementstone
Manufacturing Company Ltd submitted one grey and one coloured block while
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Schembri Concrete Blocks Ltd submitted a grey one.  She further continued that the
submission of the samples was not mandatory and they could have asked for them at a
later stage.  She also confirmed that the material of the blocks was the same and that
the only difference was in the colour.  Perit Camenzuli also confirmed that Schembri
Concrete Blocks Ltd submitted a certificate with the offer that was dated February
2007 while the certificate submitted by Cementstone Manufacturing Company Ltd
was dated April 2008.

Perit Camenzuli also stated that there was no reference regarding the allowed
variations on the submitted test certificate and that the certificate was according to the
EN Standard.  She explained that they needed a block sample so that they could take
it match it with the existing pavement and even though the variation was minimal
when the sample was laid on the pavement the difference could be seen as there was a
difference in the grouting width.

The General Contracts Committee asked the representatives of Schembri Concrete
Blocks if their submitted certificate was fully compliant with Clause CB4.1.06
(Dimensions and Permissible Deviations). Mr Schembri said that submission of
samples was mandatory and the Evaluation Committee could have tested the sample
instead of the content of the submitted certificate.  When he was referred to Clause
CB6.1.01 namely that a recently dated Test Certificate from an independent testing
house confirming that the proposed material meets the minimum material
requirement, Mr Schembri stated that his submitted certificate did not meet that
requirements but he submitted the samples.

Perit Camenzuli explained that the EN standards for testing required eight samples for
just one test while Works Division asked for just two samples for aesthetic reasons.
They wanted the certificate to confirm that the blocks were compliant with the
tender’s specifications.

After deliberating on the submission and from the evidence given, the Committee
agreed that Works Division were correct in their recommendation for award. The
tender submitted by Schembri Concrete Blocks was not compliant with the tender’s
specifications.

Hence, the General Contracts Committee resolved that the objection by Schembri
Concrete Blocks Ltd should not be upheld.  The Committee also agreed that the
deposit paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member
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J Mizzi
Member

C J Delicata
Member

V Camilleri
Member

7 April 2009
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Case Number 8

Meeting of the General Contracts Committee

17 April 2009

WSM 21/2008/1 – Period contract for hiring services of a two roll-on/roll-off

trucks to operate in the Material Recovery Facility at the Sant’ Antnin Waste

Treatment Plant.

Final Decision

Bonnici Brothers Ltd filed an objection to the proposed award of the tender to Ballut
Blocks Services Ltd. Appellants claimed that they met all the technical specifications
requested under the heading ‘Vehicle Specifications’. Bonnici Brothers Limited stated
that Messrs Ballut Blocks Services Ltd tender did not comply with these
specifications in particular to the EURO 4 emission standard requirement.

The General Contracts Committee convened to discuss and decide the objection
raised by Bonnici Brothers Limited after the published recommendation by
WasteServ Malta Ltd for award of the above captioned tender to Ballut Blocks
Services Ltd.

The following persons were present for the hearing:

WasteServ Malta Ltd - Dr Victor Scerri – Legal Representative
Ing. Aurelio Attard – Contracting
Executive

Bonnici Brothers Limited - Dr John Gauci – Legal Representative
Mr Mario Bonnici – Managing Director

Ballut Blocks Services Ltd - Paul Vella – Director

Dr John Gauci made reference to Clause 4.1.3 in the tender document. Through this
clause, bidders were expected to offer roll-on roll-off trucks conforming in all
respects with the Motor Vehicle Regulations and all relevant main or subsidiary
legislation in force in the Maltese islands. All engines had to be certified to EURO 4
emission standards. The vehicles offered by Ballut Blocks Services Ltds, did not meet
the EURO 4 emission standards. There were also other bidders who did not meet
these standards. On the other hand the vehicles offered by Bonnici Brothers Limited
were compliant with the technical specifications of this tender. Consequently, Dr
Gauci stated that in line with other decisions on appeals taken by the General
Contracts Committee and the Public Contracts Appeals Board, this tender should be
awarded to the cheapest fully compliant tender.

Dr Victor Scerri stated that there is no doubt that the vehicles had to be fully
compliant with the tender conditions and specifications. The question was when. It is
the opinion of WasteServ Malta Ltd that the vehicles had to be compliant by the time
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that they were to be of service to the company. The tender conditions did not specify
that the vehicles had to be compliant by the closing date.

Ing Aurelio Attard stated that WasteServ had to request a number of clarifications
from some of the bidders. He recalled that there was no need for any clarifications in
respect of the bid submitted by Bonnici Brothers Ltd. Their bid was clear and
detailed. Following clarifications that WasteServ requested, Ballut Blocks Services
Ltd confirmed that they are in a position to upgrade their vehicles in order to meet all
the standards laid out in the tender. Ing Attard remarked that they had received copies
of correspondence originating from foreign companies in this regard. However, they
observed that this correspondence was not directed to Ballut Blocks Services Ltd or
somehow related to the vehicles being offered by this company. Clarifications
addressed to Asfaltar Construction Ltd and Polidano Brothers Ltd remained
unanswered. An Evaluation Committee was set up to evaluate the tenders received.
This Committee recommended that the tender should be awarded to Bonnici Brothers
Ltd. However, WasteServ has a Tenders Committee which has the final say on such
matters. The objective of this Committee is to safeguard the company’s interests. In
the circumstances, this Committee did not accept the recommendation of the
Evaluation Committee and decided to award the tender to the cheapest tenderer, that
is, Ballut Blocks Services Ltd.

Ing Attard continued that Ballut Blocks Services Ltd are expected to deliver the
vehicles fully compliant with the tender conditions. WasteServ also sought legal
advice on this matter. The company was advised that once the tender did not specify
that the vehicles had to be compliant prior to the submission of offers, there was no
reason to eliminate Ballut Blocks Services Ltd. The award was to be made on the
proviso that the vehicles will be fully compliant with the tender prior to the order to
start works. The contractor was to be given a deadline (of say one week) by which
s/he will have to provide such vehicles. If this did not materialize, then WasteServ
would be free to drop the award and consider awarding the tender to the next
cheapest. There was no need for tenderers to have the vehicles fully compliant prior to
the closing date of the tender. There was no scope to have the vehicles in hand just to
submit an offer.

Dr John Gauci replied that from the evidence given by WasteServ it was clear that the
offer submitted by his clients was clear and detailed. So much so, that the contracting
authority did not feel the need to request any clarifications. Dr Gauci stated that the
requested clarifications were irregular. There was no need to clarify any information
submitted. The contracting authority had made use of the clarifications in order to
ensure that despite the information submitted, bidders were in a position to provide
vehicles fully compliant with the tender specifications. It is clear that the offer
submitted by Ballut Blocks Services Ltd did not include vehicles which have engines
EURO 4 compliant but these can be modified. Furthermore, there is correspondence
indicating the possibility of modifying these engines but at the same time there is no
relationship with Ballut Blocks Services Ltd or the indicated vehicles. Bonnici
Brothers Ltd complained that their offer was a valid and fully compliant one and yet it
was being ignored.

Dr Gauci stated that the argument brought forward by the contracting authority
regarding bidders being obliged to have in their possession fully compliant vehicles
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prior to the closing date of the tender does not hold water. The tender was only
requesting certificates. The certificates presented by Ballut Blocks Services Ltd
showed that the vehicles being offered were not technically compliant while those of
his client were.

Dr Gauci expressed his concern on the transparency of the contracting procedure
which was being adopting in order to award this public contract. From the
explanations made by WasteServ he got the impression that there was somebody who
had decided on his own as to whom this contract is to be awarded.

Ing Aurelio Attard explained that WasteServ was expecting bidders to submit
certificates that the vehicles that would be offered were EURO 4 compliant. It was not
enough to submit the requested certificates. The contracting authority would inspect
the vehicles prior to committing itself to any contract. It was not necessary to have the
vehicles in Malta prior to the closing date of the tender.

Mr Paul Vella stated that he disagreed with comments made by Dr John Gauci. The
decision on this appeal should not be based on assumptions. He has his personal
assumptions too, such as, the tender was tailor made to suit the vehicles of Bonnici
Brothers Ltd. His company was committed to supply the vehicles as requested. His
company has invested so that the vehicles will be compliant with the tender
specifications. Mr Vella explained that the EURO 4 was a filtering device through
which the engine’s exhaust is cleared of particles. The company was prepared to have
the vehicles tested by WasteServ prior to being put in service.

The General Contracts Committee asked WasteServ whether the tender included any
clause regarding non-compliant offers. Ing Aurelio Attard replied that there were no
such clauses.

WasteServ were also asked by the General Contracts Committee as to why the tender
was not recommended for award in accordance with the conclusion of the Evaluation
Committee. Ing. Aurelio Attard explained that similarly to the set-up at the
Department of Contracts, WasteServ has a Tenders Committee that oversees the
award of tenders. In this particular tender, although there was a recommendation to
award the tender to Bonnici Brothers Ltd, the Tenders Committee felt that in the
interest of the company the tender should be awarded to Ballut Blocks Services Ltd.
This decision was taken after seeking legal advice.

Having heard the testimony of all the parties involved in this objection, the General
Contracts Committee is concerned with the procedures in place for the award of
tenders. The set up is not exactly like the one at the Department of Contracts. The
General Contracts Committee discusses evaluation reports with a view to ensuring
that the adopted evaluation process was conducted in a fair and transparent manner
without any discrimination between economic operators. In case of disagreement with
the conclusion of the Evaluation Committee the GCC submits its comments and
request a supplementary report. In the event that disagreement between both parties
persists, the case is referred to the Minister for his final decision. It is therefore the
opinion of the General Contracts Committee that WasteServ should ensure that no
procedures leading to arbitrary decisions are in place. The award of tenders should be
based on the recommendations of an Evaluation Committee.
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After deliberating on the submissions and the evidence given, the Committee is of the
opinion that WasteServ was wrong in the recommendation for the award of this
tender. The award of this tender should be made to the cheapest fully compliant
tenderer. In this regard, WasteServ is to ensure that future tenders should indicate
clearly the award criteria.

Hence, the General Contracts Committee resolved that the objection by Bonnici
Brothers Ltd should be upheld.  The Committee also agreed that the deposit paid
should be refunded.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

C Gatt
Member

V Camilleri
Member

J Mizzi
Member

O Vassallo
Member

21 April 2009



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

46

Case Number 9

Meeting of the General Contracts Committee

24 April 2009

MG 86/2009 – Supply, Delivery and Installation of a Solar Photovoltaic

Collection System at ITS, Qala, Gozo.

Final Decision

Electro Fix Ltd objected to the proposed award of tender to Solar Solutions Ltd. Their
objection is based on two principal points, namely, that, (a) the two options offered by
Solar Solutions Ltd do not conform to the tender specifications and conditions and
should have been excluded as technically non-compliant and (b) the photovoltaic
panels provided by the same company are not guaranteed to have an operational life
exceeding twenty-two years as prescribed in Page 2 of Part Three of the Tender
Document under the heading “Photovoltaic Panels”. Appellants requested that the
decision of the contracting authority should be revoked and the tender should be
awarded to them.

The General Contracts Committee convened to discuss and decide the objection
raised by Aequitas Legal on behalf of Electro Fix Ltd after the published
recommendation by the Ministry for Gozo for award of the above captioned tender to
Solar Solutions Ltd (Option 1).

The following persons were present for the hearing:

Ministry for Gozo - Dr Tattienne Cassar
Ing Jeffrey Muscat
Ms Daniela Sabino
Mr George Refalo
Mr Joseph Theuma

Electro Fix Ltd - Dr John Gauci
Dr Adrian Delia
Mr Joseph Schembri

Solar Solutions Ltd - Mr David Zammit
Mr Jesmond Farrugia

Dr Delia explained that they based their objection on two parameters of the evaluation
process.  One was that as no award criteria was specified in the tender document the
recommendation for award should have been based on the cheapest offer as specified
in Regulation 27 (3) of the Public Contracts Regulations (Legal Notice 177/2005).
Secondly, out of the thirteen offers the recommendation for award was for the third
cheapest offer submitted by Solar Solutions Ltd (Option 1). This was technically non-
compliant since the recommended photovoltaic panels are not guaranteed to have an
operational life exceeding twenty-two years as specified in Page 2 of Part 3 of the
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tender document. Therefore the tender should have been awarded to Electro Fix Ltd
who submitted the second cheapest offer.  If the cheapest offer was not acceptable
then, the contracting authority should have recommended for award the second
cheapest, which was that of his client and not the third cheapest.

Dr Cassar said that the award criteria was that of the most technically cheapest
compliant offer. If it was based solely on the cheapest offer, then the recommendation
for award would have been for the other offer submitted by Solar Solutions Ltd,
which was not the case since the cheapest offer was technically non-compliant as was
the second cheapest offer submitted by Electro Fix Ltd.

Dr Cassar enquired how Electro Fix Ltd knew that the recommended offer was not
compliant since the offers were not made public. Even though the operational life of
the panels was guaranteed for twenty years and not for twenty-two years as requested,
the submitted module efficiency was more than the requested 15% (16%). This was
enough to compensate for the two year deficiency in the guarantee.

Dr Delia argued that once Dr Cassar admitted that the recommended offer did not
satisfy the guaranteed period of twenty-two years, they could rest their case there. The
Evaluation Committee cannot decide on its own the interpretation of the tender. It
must evaluate the offers received in accordance with the tender conditions. Once it
has been confirmed that the offer submitted by Solar Solutions Ltd was not fully
compliant, then no further consideration to these offers can be given. The higher
module efficiency could not compensate for the deficient guarantee. The Public
Contracts Regulations clearly stated that the award criteria could either be the
cheapest compliant offer or the most economically advantageous offer and there was
nothing in between. No technical specification could replace another.  He further
stated Electro Fix Ltd were not informed that their offer was technically non-
compliant.

Mr Schembri explained that it could not be possible that the recommended offer had a
16% efficiency as only the brand ‘Sanyo’ had a 16+ efficiency.  There is a cell and
module efficiency and it would be a technical error to surpass the cell’s efficiency on
to the module’s efficiency.

Dr Cassar stated that the tender document specified 15% module efficiency and
Electro Fix Ltd submitted a 13.5% module efficiency.  Electro Fix Ltd were even
asked by e-mail to submit the ISO 14001 certificate for the panels which should have
been submitted at the tendering stage.  The guaranteed period of twenty-two years
was not a mandatory requirement and that was the only flaw in the recommended
offer.

Mr Muscat said that what Mr Schembri said was basically true because the cell’s
efficiency decreased once it is used as a module. On the validity of the information
submitted, Mr Muscat said that they based their technical report on the data sheet that
was submitted by Solar Solutions Ltd.

Mr Zammit explained that his submitted offer had a standard of excellent
environmental management and that Electro Fix Ltd did not submit the ISO 14001
certificate as was required.
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Dr Cassar argued that Solar Solutions Ltd submitted both the requested certificates
but Electro Fix Ltd only submitted ISO 90001 certificate.

Dr Delia explained that according to the law the word ‘shall’ was mandatory but when
it came for ISO certification, page 37 of the Public Contracts Regulations, Regulation
45 (5) stated that a manufacturing certificate was also acceptable.

The General Contracts Committee asked the Ministry for Gozo if the award criteria
was clearly indicated in the tender document. The Ministry was also asked if any of
the submitted offers were fully compliant. Dr Cassar answered that one had to read
the whole tender document in order to arrive to the award criteria. She confirmed that
no offer was fully compliant but the closest one was the offer submitted by Solar
Solutions Ltd (Option 1).

After deliberating on the submission and from the evidence given the Committee
agreed that the published tender had a major deficiency when the award criteria were
not published. This will unavoidably lead to different interpretations and cast doubts
on the transparency of the contracting procedure. The Committee is also of the
opinion that no tender should be recommended for award unless it is fully compliant
with the tender conditions and specifications. In the circumstances, the Committee is
of the opinion that this call for tenders should be cancelled.

Hence, the General Contracts Committee resolved that the objection by Electro Fix
Ltd should be partially upheld.  The Committee also agreed that half of the deposit
paid should be forfeited and the rest refunded.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

7 May 2009
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Case Number 10

Meeting of the General Contracts Committee

15 May 2009

WD 112/2008 – Supply and Delivery of Hard Stone Spalls and Sand to Various

Sites in Malta. – Advt No 85/2008

Final Decision

Asfaltar Ltd filed an objection to the proposed award of the tender to Messrs Zrar
Limited. Appellants feel that they were fully compliant with Clause 1.6.1 of
Instructions to Tenderers as they indicated that they would be opting for Option 1,
that is, returnable rigid containers with suitable covers. All throughout the bidding
process Asfaltar Ltd had indicated that the containers to be provided will be covered.
At no stage of the tendering process or in the tender document itself was an indication
made of the size that the containers should have. Asfaltar Ltd’s bid was far more
cheaper and economically advantageous than that submitted by Zrar Limited.

The General Contracts Committee convened to discuss and decide the objection
raised by Asfaltar Ltd after the published recommendation by the Works Division for
award of the above captioned tender to Zrar Ltd.

The following persons were present for the hearing:

Works Division - Perit John Valentino (Chairman
Evaluation Commitee)
Perit John Spiteri

Asfaltar Ltd - Mr Paul Magro
Dr Franco Galea
Dr Noella Sciriha

Zrar Ltd - Mr Manuel Bonnici
Dr Adrian Delia
Dr John Gauci

Dr Galea stated that as his clients Asfaltar Ltd submitted the cheapest bid this tender
should have been awarded to them and not to Zrar Ltd. Their offer was eliminated on
trivial matters.  The Evaluation Committee informed Asfaltar Ltd that their offer was
eliminated because the submitted photo did not meet the requirements of Clause 1.6.1,
i.e. the container was not covered and because the container was bulky and not easy to
discharge from.

There was also a contradiction because Asfaltar Ltd submitted the required photo of
the container but did not submit a photo of the cover, which was not necessary to
someone who was familiar with the trade.  The container submitted by Asfaltar Ltd
was of a more secure and efficient system and less risky than a high up.
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The Tender Document did not specify the required size of the container and there was
no indication of the area that the container was to be delivered.  The option given by
Asfaltar Ltd was cost-effective because as the container was bulky it took a greater
load and less trips would be required.  Therefore if the Tender Document specified a
rigid container or sturdy sealed bags and Asfaltar Ltd submitted a rigid container, the
Evaluation Committee could not eliminate this offer because they did not submit a
photo of the cover.  The issue of discharging the material from the container was the
responsibility of the contractor and not the Works Division. Therefore if this was
problematic this was the responsibility of the bidder.

Perit Valentino explained that Clause 1.6.1 was added to the Tender Document
because it was a very important requirement. They printed the clause in bold font on
purpose in order to draw the attention of the regular bidders. Since the Works
Division wanted to eliminate the risk of having sand blowing on site especially in a
pedestrian area, therefore they gave two options, either rigid containers with suitable
covers or sturdy sealed bags.

The submission of the photos was mandatory and Asfaltar Ltd did not submit them at
the tender’s closing date.  They were also to submit a Testing Certificate by an
Independent Laboratory, which they also did not submit. Notwithstanding this, the
Evaluation Committee asked Asfaltar Ltd to submit the photo and the certificate
within one week but it took them two months to submit these documents. The main
reason for this delay being that it was not easy to obtain a Testing Certificate from an
Independent Laboratory.

The Testing Certificate and photos were submitted but the Evaluation Committee
could not recognise the size of the skip. Furthermore, it had no cover. The truck in the
submitted photo was similar to those used for the transportation of a skip.  Asfaltar
Ltd should have submitted specifications on the submitted skip but all they said was
that it had a cover.  They did not submit its loading capacity.  Nowadays most of the
works that are done by Works Division are patching in small quantities. At times
these works are in streets that are difficult to reach by heavy containers especially in
Valletta, where there are stairs. That is why the bags was an option.

From the submitted picture the Evaluation Committee had no idea how the proposed
cover was made since there are different types of skips of which some have side doors
and a hard cover.  They did not know if the submitted skip had a side-door or how the
material was going to be discharged.  They anticipated that a worker had to go inside
the skip and shovel the material out of it.  The type of cover that was to be used
played a big role in this tender.

Dr Galea said that this tender was very generic and that only Clause 1.6.1 showed
what was being requested.  The Tender Document was drafted by the Works Division.
Therefore if they wanted to know the size of the container or requested side doors,
they should have included such specifications in the tender document.  There were
other Regulations that everyone had to abide to and that if the Tender Document was
not specific on certain issues, then the bidder had no choice other than to abide to
other Regulations that were imposed by Law.
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Referring to a photo shown by the Evaluation Committee Dr Galea said that he could
only assume that the bags shown in the photo had a cover while the Evaluation
Committee knew that the skip offered by Asfaltar Ltd had an appropriate cover
because his client told them so.  The contractor was bound to submit what was stated
in the submitted offer. Therefore if Asfaltar Ltd stated that they would supply a rigid
covered container they could not supply solid bags.

Perit Valentino reiterated that Clause 1.6.1 was added to the tender document and was
printed in bold to emphasize its importance, namely that “Tenderers who do not
provide any of the indicated delivery options will be automatically discarded.”  The
bags to be submitted, if that option was taken, could have been in different sizes and
could have been either returnable or non-returnable.

Dr Delia stated that in his opinion the only reason why Asfaltar Ltd was eliminated
was indicated in Clause 1.6.1.  This was even mentioned in Clause 3 of Schedule 1 of
Legal Notice 295.  Therefore the Evaluation Committee had to evaluate on what was
submitted at the closing date of the tender.

When asked who was responsible for the transportation of the material, Perit
Valentino said that they were only interested in having the material on site. However,
the Works Division also had to know as to how this material could be made use of
from the delivered containers.

Dr Delia said that there were Transport Regulations listed in Clause 3 of Schedule 1,
Legal Notice 295.

When asked by the General Contracts Committee if Asfaltar Ltd could confirm
whether the photos and specifications requested under Clause 1.6.1 were submitted
with the tender document by the closing date of the tender, Dr Galea said that they
were not in a position to answer at that point in time.

Dr Galea stated that the difference in price between the recommended offer and his
client’s offer was so high that it did not justify the elimination of Asfaltar’s Ltd offer
just because the cover did not show in the submitted photo.

The General Contracts Committee notes that the contracting authority had requested
the submission of mandatory documents from Asfaltar Ltd after the closing date of
the tender. It is felt that such practice should not be repeated in future tendering
procedures as this will render the process unfair to those bidders who were fully
compliant with the tender conditions and specifications. In this regard, the Committee
feels that from the evidence heard during the hearing, Asfaltar Ltd were not compliant
by the closing date of the tender.

Hence, the General Contracts Committee resolved that the objection by Asfaltar Ltd
should not be upheld.  The Committee also agreed that the deposit paid should be
forfeited.
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Case Number 11

Meeting of the General Contracts Committee

22nd May 2009

FTS 23-09 Vol II – Supply and Delivery of Storage Lockers at Furtu Selvatico

Boys’ Secondary School, Naxxar.

Final Decision

Storage Systems Limited objected to the recommended award of the tender to messrs
Alfa Co. Ltd on the grounds that their submitted offer was indeed the cheapest
specification compliant offer.

The General Contracts Committee convened to discuss and decide the objection
raised by Storage Systems Ltd after the published recommendation by the Foundation
for Tomorrow’s Schools for award of the above captioned tender to Alfa Co Ltd.

The following persons were present for the hearing:

Foundation for Tomorrow’s Schools - Mr Chris Pullicino – Chief Finance
Officer
Mr Ivan Zammit – Tender Administrator
Ms Natalie Psaila – Asst Tend Admin

Storage Systems Ltd - Mr Adrian Mifsud – Director
Mr Jeremy Mifsud – Sales Executive

Mr Holland stated that they were objecting to the decision taken by the Foundation for
Tomorrow’s Schools to disqualify their submitted offer since it was not the first time
that they left the Bill of Quantities empty but submitted all requested information in a
separate covering letter.

Mr Mifsud argued that it was unjust to disqualify an offer on a minor technicality on
procedure, especially since it was the cheapest one. They still submitted all the
information, even though it was on a letter head and not on the Bill of Quantities.

Mr Pullicino explained that as the Bill of Quantities was not filled the Evaluation
Committee could not consider the offer since it was an invalid bid.  They could not
state whether the offer was technically compliant or not because the technical
evaluation did not take place. Clause 1.10.1, part one of the Tender Conditions
specified that “No alterations (other than filling in the blanks intended to be filled in)
shall be made...”  Furthermore the submitted letter was not a replica of the published
Bill of Quantities.

When Mr Mifsud asked if the recommended bidder submitted all that was requested
in the tender document, Mr Pullicino said that the offer that was recommended for
award was compliant with the tender conditions.
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When asked by the Chairman of the General Contracts Committee if his submitted
offer was compliant with Clause 1.10.1 of the Tender Document, Mr Mifsud stated
that his offer was not fully compliant. It was not the first time that they attached an
Annex with all the requested information and made a reference to the particular
Annex on the Bill of Quantities.  This time they left the reference out, but they
submitted various technical literature.

Mr Pullicino argued that the submission was administratively non-compliant because
the price was supposed to be written in the Bill of Quantities. The bid of Storage
Systems Limited was not disqualified because the bidder did not submit the technical
information.

After deliberating on the submissions and from the evidence given the Committee
agreed that the bid by Storage Systems Ltd was in breach of the conditions of the
tender and therefore non compliant.

Hence, the General Contracts Committee resolved that the objection by Storage
Systems Ltd should not be upheld.  The Committee also agreed that the deposit paid
should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

C Gatt
Member

2 June 2009
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Case Number 12

Meeting of the General Contracts Committee

22 May 2009

GPS 05.062.D08.SC – Supply of Hydrocortisone Cream. – MST 472/2008

Final Decision

Pharmachemic Trading Agency objected to the recommended award of the tender to
Jane Mifsud for the following reasons:-

The only 2 hydrocortisone 1% cream preparations approved by the Malta Medicines
Authority up to this date are:

MA08201201 Hydrocortisyl® Skin Cream Aventis Pharma AEBE and
MA14300101 Cortopin® Hydrocortisone Cream Pinewood Laboratories Ltd Ireland

Both being national MAs. It is being claimed that there are no preparations authorized
in line with article 4 (2) of the Medicines (Marketing Authorization Regulations)
although there is a parallel import of Hydrocortisyl approved (viz Medicines
Authority website and also correspondence with the Medicines Authority).

The preparation being offered by Jane Mifsud is the Numark branded hydrocortisone,
which although manufactured by Pinewood, is not covered by a marketing
authorization (SmPC, PIL, Outer pack etc not being the same as that approved for
Cortopin®).

Appellants claimed that the preparation as being offered by Jane Mifsud is thus in
breach of the Medicines Act, 2003 (Act No III of 2003), as amended, and the
Medicines (Marketing Authorisations) Regulations in which all medicinal products
marketed in Malta must have a Marketing Authorisation (MA) or a licence to be
placed on the market granted by the Medicines Authority and for Centrally
Authorised products, by the European Medicines Agency (EMEA).

The General Contracts Committee convened to discuss and decide the objection
raised by Pharmachemic Trading Agency after the published recommendation by the
Government Health Procurement Services for award of the above captioned tender to
Ms Jane Mifsud.

The following persons were present for the hearing:

Govt Health Procurement Services - Ms Anna Debattista
Ms Miriam Dowling
Mr David Baldacchino
Mr Christopher Treeby Ward
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Pharmachemic Trading Agency - Mr Christopher Farrugia o/b/o Mr
Salvinu Farrugia

Mr Farrugia explained that there were only two types of hydrocortisone 1% cream
preparations that were approved by the Malta Medicines Authority namely,
Hydrocortisyl Skin Cream Aventis Pharma AEBE and Cortopin Hydrocortisone
Cream Pinewood Laboratories Ltd.  Although there is a parallel import of
hydrocortisone approved, there are no other preparations authorized in line with
article 4.2 of the Medicines Marketing Authorization Regulations.

This can also be confirmed on the website of the Medicines Authority.  Ms Jane
Mifsud did not submit any of the above mentioned products, thus, she is in breach of
the Medicines Act, 2003.  The only company that was licensed to import Cortopin
Hydrocortisone is Premier Healthcare Ltd and not Ms Jane Mifsud who does not even
have a Letter of Access.

Ms Debattista pointed out that it was Pharmachemic Trading Agency Co Ltd who
submitted the tender while the objection letter was submitted by Pharmachemic
Trading Agency and that Government Health Procurement Services were informed
that they were two separate companies.

The Chairman of the General Contracts Committee stated that they took note of her
statement but will not rule on it at that point in time.

Ms Debattista explained that the Evaluation Committee recommended the cheapest
fully compliant offer that was submitted by Jane Mifsud Ltd for Hydrocortisone
cream 1% under PMA No. 14300101 as registered and shown in the SPC.  The
Summary of Product Characteristics indicates five types of Hydrocortisone that are
registered with the Medicines Authority.  Ms Jane Mifsud did not offer a Numark
preparation and the Letter of Access that Mr Farrugia referred to was in the name of
Jane Mifsud Ltd.

From previous correspondence Government Health Procurement Services found out
that in March 2009, Pinewood as the Market Holder authorized PMA No. 14300101
to be issued to Jane Mifsud on behalf of Premier Health Care.

Mr Farrugia argued that there is a difference between Jane Mifsud and Premier Health
Care.

Ms Debattista explained that the Wholesale Dealer is the Regulatory Authority that
issues licenses to dealers and in this case the licensed wholesale dealer on the
Medicines Regulatory Authority’s website is Jane Mifsud.  Therefore since the
Market Authorization, Vat Certificate and all correspondence to Government Health
Procurement Services are under the name of Jane Mifsud of Premier Healthcare and
her submitted offer satisfied the tender’s criteria, the Evaluation Committee
recommended Jane Mifsud Ltd for the award of this tender as it was the cheapest fully
compliant offer.

The Chairman of the General Contracts Committee asked Pharmachemic Trading
Agency if their main reason for lodging this objection was that the award of this
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tender to Jane Mifsud Ltd should be cancelled. The reply was in the affirmative.
Appellants were also asked if they were sure that the preparation offered by Jane
Mifsud was not the requested one. Mr Farrugia replied that he was not sure about the
submitted preparation. The Chairman asked again if Pharmachemic Trading Agency
can confirm that the submitted preparation was not registered and Mr Farrugia replied
that he was not sure.

After deliberating on the submissions and from the evidence given the Committee
agreed that Pharmachemic Trading Agency did not provide any concrete evidence
that the offer submitted by Jane Mifsud was in breach of the tender conditions and
specifications.

Hence, the General Contracts Committee resolved that the objection by
Pharmachemic Trading Agency should not be upheld.  The Committee also agreed
that the deposit paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

C Gatt
Member

2 June 2009
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Case Number 13

Meeting of the General Contracts Committee

19 June 2009

10/2009-06-10 – Tender for the Supply, Delivery and Installation of a Solar

Photovoltaic Collection System at ITS, Qala.

Final Decision

Panta Marketing & Services Ltd objected to the proposed award of tender to Titan
International Ltd. Appellants feel that in terms of Clause 9.9, they have the necessary
experience and was convinced that no one company in Malta is more qualified than
themselves to carry out the installation as required in this tender. Furthermore the
engineer who filled the tender form has attended a specialized course in 2008 in
Hamburg, Germany on the application and installation of Photovoltaic Systems.

The General Contracts Committee convened to discuss and decide the objection
raised by Panta Marketing Services Ltd after the published recommendation by the
Ministry for Gozo for award of the above captioned tender to Titan International Ltd.

The following persons were present for the hearing:

Ministry for Gozo - Dr Gizelle Grech, Legal Advisor
Eng Jeffrey Muscat
Ms Daniel Sabino
Mr Joseph Theuma
Mr Gorg Camilleri
Mr Gorg Refalo

Panta Marketing Services Ltd - Eng Mike D’Amato, Manager
Dr John Gauci, Legal Advisor
Mr Adrian Borg

Titan International Ltd - Dr Louis Thomson, Legal Advisor
Eng Saviour Abela, General Manager
Eng Antoine Busuttil

Solar Solutions Ltd - Mr Jesmond Farrugia

Dr Gauci explained that as Panta Marketing Services Ltd submitted two offers that
were cheaper than the other submitted bids this tender should have been awarded to
them.  On the 9th June, 2009, Panta Marketing Services Ltd was informed that this
tender was to be awarded to Titan International Ltd.  The reason for rejection of
Panta’s offer was that it did not satisfy clause 9.9 of the Instruction to Tenderers.  The
part of clause 9.9 in which there was non-compliance was not indicated and they did
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not understand if their offer was disqualified because their company was not
technically or financially adequate.

Clause 9.9 states that “A description of the firm’s qualification and evidence that they
have carried out works of similar nature and magnitude as those being proposed, in
order that the Ministry for Gozo may be in a position to assess whether they are
technically and financially capable of carrying out the proposed works.”  Panta
Marketing Ltd has been founded for more than fifty years and their experience was
undisputed and there was no doubt about the company’s technical and financial
capability.  In fact a list of past projects that demonstrated the company’s technical
capability was submitted.

On the 2nd June, 2009, the Ministry for Gozo sent an e-mail to all bidders requesting
more information.  Eng Mike D’Amato replied by amplifying his offer and submitted
more documents on the 3rd June, 2009.  Dr Gauci said that it felt that the submitted
offer was being excluded as an easy way due to pressure being submitted so that the
allocated funds would not be lost since this was an EU Funded tender.  Reference was
also made to the request by the Evaluation Committee to have this hearing’s decision
by the 19th June, 2009.

Dr Grech argued that the Evaluation Committee followed the normal EU procedure
for the evaluation of this tender and the process took the required time and was not
hurried in any way.  They even obtained an extension for payments up till the 22nd

June, 2009.  Clause 9.9 of the tender document was based on two points,
qualification, experience, and financial capability.  The competence of Panta
Marketing Services Ltd was not at dispute but there were various types of experience
and Panta did not submit proof of having specific experience in photo-voltaic
systems.

The additional information that was being submitted with the objection letter could
not be accepted since the evaluation process was closed and even if this new
information was accepted it was still not sufficient.

Dr Gauci stated that the appellant could submit ulterior documents during the hearing
and it was up to the General Contracts Committee to decide whether it should be
taken into consideration or not.  It was also to be noted that the Ministry for Gozo is
confirming that Clause 9.9 did not ask for specific experience in photo voltaic but for
similar experience.  The clarification e-mail sent by the Ministry for Gozo was a
disguised amendment to the tender document.  A clarification cannot change what
was requested initially but was only supposed to clarify what has been originally
submitted.  The goalpost could not be shifted.

Mr D’Amato explained that as long as it had a good design the photo voltaic system is
a simple system that comprised of panels that were fitted and wired together and had
different software.  It was easier to mount then the solar system and with the
engineers and tradesmen employed by Panta Marketing Services Ltd a good result
would be easily achieved.

Dr Grech said that the Evaluation Committee did not change the Tender Document
but that they only asked for the certificates that were required as indicated in clause
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9.1 of the tender document.  Panta Marketing Services Ltd did not even submit their
past experience when answering the clarification but they wanted to submit the
required information at the hearing when the evaluation process has been closed, even
though it still was not the required information.

Mr Farrugia stated that this is the second objection for this tender. Previously he was
the recommended bidder but his offer was then rejected because he did not submit the
ISO 14001 certificate.  This time the objection was based on a specified clause that
had to show the competence of the tenderer.  Both the appellant and the recommended
bidder specialized in mechanical and electrical engineering.  Solar Solutions Ltd was
the only company that specialized in photovoltaic systems and their submitted offer
was only €500 higher than the recommended bidder.  With their vast experience Solar
Solutions Ltd should have been recommended for award.  Panta Marketing Services
never installed any photovoltaic systems and Titan International Ltd only installed
two in their own premises a year ago.

When Dr Gauci said that Mr Farrugia could not give evidence during this hearing, the
Chairman of the Contracts Committee said that he was a registered interested party
since he also submitted an offer.

Dr Thomson argued that Titan International Ltd installed photovoltaic panels and the
place where they installed them was not an issue.

Mr Muscat explained that the offers received from most of the bidders dealt with
mechanical and technical information so they sent the clarification asking for more
information to make sure that the tender document was understood.  They also asked
for the certificates that were requested in clause 9.1.  Mr Muscat also confirmed that
the submission of the certificate was mandatory and that none of the bidders
submitted it prior to the clarification.

Ms Sabino explained that there was an Administratively Compliant Grid that
specified that bidders had to be compliant with Clause 9 and at the closing date of the
tender’s submission none of the submitted offers had the required certificate.  Most of
the certificates were submitted after the 4th June, 2009.

Mr Farrugia said that the offer submitted by Solar Solutions Ltd was fully compliant
as the required certificates were submitted before the closing date of the tender.

Dr Grech stressed that this appeal was based on experience and not on the submission
of the certificate.

When asked by the Chairman of the General Contracts Committee if any of the
submitted offers were fully compliant with the tender specifications, Ms Sabino
reconfirmed that none of the submitted offers were fully compliant but they did not
want to issue a fresh call for tenders because of the restricted timeframe.  As an
alternative option they asked all bidders to supply the missing certificates.

The Chairman of the General Contracts Committee explained that prior to the
submission of the offer the interested bidders could ask for clarifications if they felt
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that something in the tender document was not clear.  After the closing date of the
tender only the Evaluation Committee can ask for clarifications.

When the Chairman brought to the attention of the Evaluation Committee Clause 9.9,
wherein it was stated that bidders were to submit documents listed in Annex II and if
the recommended bidder adhered to that list, Mr Muscat stated that the recommended
bidder did not supply all documents at the closing date of the tender.

The Chairman of the General Contracts Committee then asked Dr Gauci what exactly
they were requesting in their objection letter.

Dr Gauci answered that Panta Marketing Services Ltd ‘s bid satisfies all criteria and
since it was also the cheapest offer it should have been recommended for award since
they had the required ability to carry out these works.

After deliberating on the submissions and the evidence heard the General Contracts
Committee feels that Panta Marketing & Services Ltd were not fully compliant by the
closing date of the tender. In the circumstance, the Committee resolved that the appeal
should not be upheld and the deposit forfeited. The Committee cannot ignore other
evidence heard during this appeal whereby there were conflicting statements as to
whether there were any fully compliant bids or not at the closing date of the tender.
Therefore the Committee is of the opinion that this tender should only be awarded to
the cheapest and fully compliant tenderer at the closing date of the call for tenders.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

C Gatt
Member

J Mizzi
Member

19 June 2009
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Case Number 14

Meeting of the General Contracts Committee

3 July 2009

TQ/07/2009 – Tender for the Supply and Delivery of Sleeping Bags to the Hal-

Far Tent Open Centre for Refugees (Opposite Lyster Barracks) Hal-Far (April

2009 issue).

Final Decision

JBC Manufacturing and Import filed an objection to the recommended award of the
tender to Surplus and Adventure. They claimed that among the specifications in the
tender, there was no request for a specific temperature range. Point no.2 of the tender
specifications states that sleeping bags should be suitable to cater ‘for the type of
winter climate prevailing in Malta’. They offered a sleeping bag suitable for a typical
local winter climate and submitted their recommended temperature range for this (50C
– 250C), principally taking in consideration that these were to be used inside tents.
The sample that they submitted satisfies in full the requested specifications. Had they
been made aware of a preference, such as stated in the reasons for rejecting their offer
– namely for a slightly heavier material – this would have been accepted, without
affecting their quoted price. Since their bid is the cheapest by €10,000 and there seem
to be no relevant reason for their offer to be refused, they requested that the decision
be re-considered.

The General Contracts Committee convened to discuss and decide the objection
raised by JBC Mfg & Imp Ltd after the published recommendation by the
Organization for the Integration and Welfare of Asylum Seekers (OIWAS) for award
of the above captioned tender to Surplus and Adventure.

The following persons were present for the hearing:

OIWAS - Ms Sarah Borda – Chairperson
Perit Anthony Mangion – Tech Advisor
Mr Roberto Calleja - Member
Ms Amanda Grech - Member

JBC Mfg & Imp Ltd Mr Joseph Busuttil
Ms Amy Cassar

Surplus and Adventure Mr Raymond Galea
Mr Neil Galea

Mr Busuttil explained that their submitted offer complied with all technical
specifications since they offered all the requirements. Their offer was disqualified
because the Evaluation Committee moved the goalposts, by basing their evaluation on
the lowest temperature that the sleeping bags can withstand when this was not
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included in the original tender document.  The difference between the recommended
offer and the offer submitted by JBC was that of €18,000 and if the Evaluation
Committee wanted sleeping bags of a different temperature they should have asked
JBC to supply them and not disqualify them for something that was not published in
the specifications. If asked they would have supplied thicker sleeping bags for the
same price.

Perit Mangion said that in the tender document it was specified that the temperature
had to be adequate for Malta’s climate, with a cooling effect since they were to be
used in tents where it is very hot in summer and very cold at night in winter. The
request for the temperature to be 0 degrees was not published in the tender document
since the Evaluation Committee decided on it after the closing date of tender.

Perit Mangion explained that the specifications required that the zip had to be of good
quality and to enable the complete opening of the sleeping bag for use as a blanket
since they were even used as blankets/sheets on the beds.  The material of the
appellant’s sleeping bags felt flimsy when compared to the other samples. In the
tender document it was also specified that preference would be given to the bidder
who could affect a partial or full immediate supply.  The recommended bidder had a
partial supply and was also 5.71% cheaper than the Departmental Estimate.

Mr Busuttil reiterated that their offer was according to the tender’s specifications and
that their sleeping bags was of a flimsy material to keep in line with the published
requirement that the material had to allow for the passage of air through the same
material.  The chosen temperature was the one applicable to the Mediterranean
Region where the temperature could go down to 5 degrees.  There was no request for
sleeping bags that covered a 0 degree temperature and no query regarding immediate
supply was made by the Evaluation Committee.

Perit Mangion argued that the temperature was not indicated in degrees but it was
specified that it had to be adequate for Malta’s climate.  The other two bidders offered
sleeping bags of a 0 degree temperature.  The tender document also specified that
preference would be given to an earlier or immediate delivery and that the
Government can accept or refuse any offer.

Mr Galea stated that they were previously awarded this tender and that they could
have supplied different sleeping bags but the ones offered were of very good quality
which could be washed and they even offered a very advantageous price. None of
their supplied sleeping bags were ever returned.

Perit Mangion said that the quantity of 2,500 sleeping bags was to be delivered within
5 weeks from the Order to start works.  JBC Ltd submitted a 6 to 7 weeks delivery
period.  Adventure and Surplus were going to supply 1,000 sleeping bags with
immediate effect and 1,500 in 6 weeks’ time.  When the decision for award was taken
by the Evaluation Committee, all three bidders were informed of this decision and
were given 3 days time as an Objection Period.

Mr Galea stated that their offer was fully compliant with the tender specifications and
delivery date since they could deliver 1,000 sleeping bags immediately and the rest
within one week.
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When asked if he was satisfied that the sleeping bags supplied by JBC Ltd covered a 5
to 25 degrees, Perit Mangion stated that they could not be sure since they did not tear
the material neither did they send them for laboratory testing but they just felt them
and found them flimsy.

Ms Borda explained that an average of 100 refugees over the summer months were to
be transferred from the closed to the open centers.

Mr Busuttil argued that when they received the e-mail by OIWAS informing them
that their offer was disqualified because the bags’ temperature was not suitable when
compared with other products, JBC Ltd felt that this was unjust as the temperature
was never indicated in the tender document and the Evaluation Committee had to
evaluate according to what had been published and not compare submitted offers.

When asked by the Chairman of the General Contracts Committee whether it was
specified in the tender document what temperature the sleeping bags were to
withstand, Perit Mangion said that since they were not experts on the issue it was not
published in the tender document. The bidders were asked to indicate the temperature
in their offer.

When asked to explain why the offer submitted by JBC was non-compliant especially
in view of Clause 5, Perit Mangion stated that the material was compliant but the zip
was a complete refusal since it was very flimsy and it got easily stuck while the others
were more flowing and more heavy duty.  Testing was done by hand and not in a
laboratory.

The Chairman of the General Contracts Committee brought to the attention of the
Evaluation Committee that during an Evaluation Process one cannot be subjective but
had to abide by what was written in the tender’s specifications.

Perit Mangion argued that they could not include these requirements in the
specifications since they were not experts in the field.  A flimsy material with a higher
temperature than thick material could have been submitted.

Ms Borda explained that they asked someone who worked in the Open Centres to see
the sleeping bags and it was confirmed that the ones supplied by JBC Ltd were flimsy
and not adequate for winter.

The General Contracts Committee noted that the specifications of the tender are not
detailed enough that will avoid subjective evaluation. Contracting Authorities should
follow the contents of Contracts Circular No 18/2008 whereby the Department of
Contracts had advised Evaluation Committees to adjudicate bids solely on the basis of
the tender conditions.

After deliberating on the submissions and from the evidence given the Committee
agreed that OIWAS could not arrive at a fair and transparent evaluation of the
submitted offers. The Committee recommends that this tender should be cancelled
and re-issued with clearer specifications and award criteria.
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Hence, the General Contracts Committee resolved that the objection by JBC Mfg and
Imp Ltd should be upheld.  The Committee also agreed that the deposit paid should be
refunded.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

V Camilleri
Member

C Gatt
Member

9 July 2009
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Case Number 15

Meeting of the General Contracts Committee

13 July 2009

MMA 014/2009 – Tender for Subcontracting the Studies of the West Med

Corridors MOS Study.

Final Decision

Combined Maritime Services Limited submitted an objection to the recommended
award of the tender to PriceWaterhouseCoopers. Appellants stated that in view that as
at time of opening of tenders, their bid was the most competitive of the two tenders
submitted, they felt that the decision taken by the Malta Maritime Authority was
detrimental to them.

The General Contracts Committee convened to discuss and decide the objection
raised by Combined Maritime Services Limited after the published recommendation
by the Malta Maritime Authority for award of the above captioned tender to
PriceWaterhouseCoopers.

The following persons were present for the hearing:

Combined Maritime Services Ltd Mr Silvan Fleri

Malta Maritime Authority Mr Maurizio Micallef
Mr Raymond Stafrace
Mr Jason Bongailas
Mr Charles Abela
Mr David Bugeja
Mr Robert Vassallo

PriceWaterhouseCoopers Mr Lino Casapinta
Ms Claire Spenser

The Chairman of the General Contracts Committee explained the procedure that is
normally adopted during the hearing of these appeals. Appellants are invited to
explain the basis of their objection and then the contracting authority will be invited to
reply to these comments. This procedure is repeated a second time. In the third
session the General Contracts Committee will address questions on issues that may
require clarifications. Interested parties will also be given the opportunity to give their
views.

Mr Fleri stated that they had submitted a valid offer. Their offer was the cheaper one.
In accordance with the published award criteria the tender should have been awarded
on the basis of the Most Economically Advantageous Tender (MEAT). Once their
offer was the cheaper one and it was a technically valid one it cannot be understood
how they have not been awarded the tender.
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Mr Micallef confirmed that the offer submitted by Combined Maritime Services Ltd
was the cheaper one received in this call for tenders. He also confirmed that the award
criteria were MEAT. The offer submitted by appellant was administratively and
technically compliant with the tender conditions and specifications. When the
Evaluation Committee entered into the details of the submitted tenders, the offer of
PriceWaterhouseCoopers gained more points than appellants on the technical aspects.
The points were awarded in accordance with the published tender document. In fact,
Combined Maritime Services Ltd were awarded maximum points on the financial
offer since this was the cheaper one.

Mr Fleri complained that his company cannot understand why their offer did not
obtain the same points as their competitors. No information has been received in this
regard.

Mr Micallef explained that when the Evaluation Committee evaluated the offer
received from PriceWaterhouseCoopers they found that they can provide services of a
higher quality than appellants. It was clear from the outset that the tender will be
published in accordance with the Most Economically Advantageous Tender.

After deliberating on the submission and from the evidence given, the Committee
agreed that the Malta Maritime Authority were correct in their recommendation for
award. The evaluation was carried out in accordance with the Public Contracts
Regulations. However the Committee feels that for the sake of transparency bidders
should be provided with a list of scores they obtained and those obtained by the
recommended tenderer.

Hence, the General Contracts Committee resolved that the objection by Combined
Maritime Services Ltd should not be upheld.  However, in view of the fact that
appellants did not receive any details as to why their tender was not recommended for
award the Committee also agreed that only 50% of the deposit paid should be
forfeited. The rest should be refunded.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member
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V Grech
Member

V Camilleri
Member

C Gatt
Member

16 July 2009



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

69

Case Number 16

Meeting of the General Contracts Committee

13 July 2009

MMA 92/09/E_01 – Quotation for Geothecnical investigation at Cirkewwa.

Final Decision

Terracore Ltd objected to the proposed award of a contract in connection with
Geothecnical investigation at Cirkewwa. Their objection is based on the following
reasons:

1) Since the value of the contract exceeded €6,000 yet did not exceed €47,000
then it should not have been issued by means of a quotation

2) The quotation did not appear in the Government Gazette and was not affixed
to Malta Maritime Authority’s notice board

3) Procurement that falls within the €6,000 and €47,000 bracket, price is not the
only determining factor, yet the conditions of the supply are also important.

4) It is odd that Terracore were requested to submit a quotation within 3 days
while MMA took 12 days to adjudicate the bids

The General Contracts Committee convened to discuss and decide the objection
raised by Terracore Limited after the recommendation by the Malta Maritime
Authority for award of the above captioned qotation to Solid Base Limited.

The following persons were present for the hearing:

Terracore Ltd - Mr Alfred Xerri
Dr Chris Borg

Malta Maritime Authority - Mr Maurizio Micallef
Mr Raymond Stafrace
Mr Chris Farrugia
Mr Ray Zammit
Perit Alex Bezzina (Bezzina & Cole –

consultant)
Mr Robert Vassallo

Solid Base Ltd - Dr Ivan Vella
Mr Mario Bugeja
Mr Gordon Baldacchino
Mr Adrian Mifsud

The Chairman of the General Contracts Committee explained the procedure that is
normally adopted during the hearing of these appeals. Appellants are invited to
explain the basis of their objection and then the contracting authority will be invited to
reply to these comments. This procedure is repeated a second time. In the third
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session the General Contracts Committee will address questions on issues that may
require clarifications. Interested parties will also be given the opportunity to give their
views.

Dr Chris Borg explained that in accordance with Regulation 16 of the Malta Maritime
Authority Act, this organization is obliged to follow the Public Contracts Regulations.
In accordance with these regulations a procurement valued between €6,000 and
€47,000 can only be carried out through a call for tenders and not through a call for
quotations. In this particular case his client was contacted by telephone to submit a
quotation. It doesn’ t seem that this call for quotation was published in the Malta
Government Gazette. The adjudication of the quotations seems to be based on price
only when there are other factors that should be taken into consideration. Besides, the
decision by the Malta Maritime Authority was not published. Strangely enough as
soon as the bidders were verbally informed of the decision Solid Base immediately
mobilized his equipment on site and started the works.

Mr Maurizio Micallef stated that this was a call for quotations and not a tender. The
authority followed the restricted procedure and asked for quotations from two
companies that can provide such services. Although this was a call for quotations,
they followed as much as possible the same procedure as a call for tenders. They
drafted a quotation document on the basis of the Department of Contracts tender
templates. They requested the two contractors to submit their offer in the tender box
of the authority. The opening of the tender box was made in public. The quotation
was going to be awarded to the cheapest compliant bidder. When the authority was
adjudicating the quotation of Terracore it found an arithmetical error. They informed
appellants and they reviewed their quotation. The result made their bid higher than
that of their competitors. Both contractors were informed simultaneously of the award
decision. Furthermore the decision was published on the notice board of the
Authority. Mr Micallef drew the attention of the General Contracts Committee that
the evaluation was carried out by individuals independent of the Authority.

Dr Chris Borg replied that despite the value of the contract it is going to be procured
through a call for quotations and not through a call for tenders.

Mr Xerri admitted that there was an arithmetical mistake in his original bid. However,
he insisted that the decision was not published. He was informed verbally of the
decision. As already explained it cannot be understood how Solid Base had already
started work when there is an objection to the proposed award.

Mr Micallef stated that although it was a call for quotation the Authority followed the
same procedure as a call for tenders. When both contractors were informed, Solid
Base informed the Authority that it was in a position to mobilize the equipment
immediately on site. The Authority gave the go ahead but ordered Solid Base to stop
the work when an objection was received.

Dr Vella stated that this call for quotations is being awarded in accordance with the
Regulations. The fact that the evaluation of the quotations received took some time
proves that the adjudication was not carried out in a hasty manner. Besides, if Solid
Base were in a position to make a quick mobilization does not mean that there was
anything irregular in the process.
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After deliberating on the submission and from the evidence given, the Committee
agreed that the Malta Maritime Authority was not correct in the contracting procedure
that has been followed. In accordance with Regulation 2 of the Public Contracts
Regulations restricted procedures are defined as those procedures in which any
economic operator may request to participate and whereby only those economic
operators invited by the contracting authorities may submit a tender. In this particular
case, the Authority has decided on its own as to who can submit a quotation and did
not provide the opportunity to other economic operators to participate. Furthermore,
Regualation 19 (1) (d) clearly states that procurement with a value between €6,000
and €47,000 should be carried out through a call for tenders. Yet the Public Contracts
Regulations provide also for procedures where the contracting authority can procure
from an economic operator of its choice without providing any form of competition.

Hence, the General Contracts Committee resolved that the objection by Terracore Ltd
should be upheld and the deposit paid should be refunded.

Francis Attard
Chairman

C Gatt
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

V Camilleri
Member

16 July 2009
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Case Number 17

Meeting of the General Contracts Committee

24 July 2009

CE/MTA/741/2009 – Design and Construction of a Modular Stand at World

Travel Market (UK) in 2009.

Final Decision

Zaffarese Exhibitions & Events Ltd objected to the recommended award of this tender
to Casapinta Design Group after evaluating the recommendations. Appellants do not
agree with the Evaluation Committee recommendation for various reasons such as the
adjudication report on the evaluation process. ZEE Ltd feel that their quote was more
economical and meets the contracting authority’s requirements besides higher quality.

The General Contracts Committee convened to hear and consider the objection raised
by Zaffarese Exhibitions & Events Ltd after the published recommendation by the
Malta Tourism Authority for award of the above captioned tender to Casapinta Design
Group.

The following persons were present for the hearing:

Malta Tourism Authority - Dr Joe Zammit Maempel
Mr Carlo Micallef
Mr Patrick Attard
Mr John Maistre
Ms Suzanne Cassar Dimech
Mr Carmel Portelli
Mr Anthony Cachia

Zaffarese Exhibitions &  Events Ltd Mr Benny Zaffarese
Mr Thomas Farrugia

Casapinta Design Group Mr Tonio Casapinta

Mr Zaffarese stated that during the evaluation of this tender, the Evaluation
Committee acted in a discriminatory and abusive way with regards to his submitted
offer. He wrote to the Commissioner of Police and the Prime Minister to start the
necessary investigations.

The marks given by the Evaluation Committee did not reflect his submitted offer. If
there were any doubts the Evaluation Committee should have asked for clarifications
especially since his submitted offer was €10,000 less than the recommended offer.
The reasons given for the disqualification of his offer were not substantiated. The
tender’s specifications had double meaning as different specifications could be found
in different paragraphs. Notwithstanding this, the submitted offer was in line with the
tender’s conditions and specifications.
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He was informed that his proposed stand was less attractive than that of his
competitor. The same stand that had been rejected was the same stand that was
awarded first place out of 4,000 stands in a similar event.  It has also been
successfully used in Russia.  Great care was also taken to ensure that the material used
was in line with Green Public Procurement. None of this was taken into consideration
because the Evaluation Committee wanted to get back at him for lodging an appeal
for a previous tender. The Evaluation Committee did not enjoy his trust any more and
he feels that his offer should be re-evaluated by an independent board in a transparent
way.

Dr Zammit Maempel explained that the first evaluation was effected by a
Management Team which is made up of Malta Tourism Authority’s technical persons,
who in turn reported to the Tender’s Committee of which he was the Chairman.  The
award criteria for this tender were not based on the cheapest offer but on the Most
Economical and Advantageous Offer with a weighting of 75% for the Technical and
25% for the Financial Aspect.

The Tender’s Committee is independent from the Malta Tourism Authority. Their role
is to re-evaluate the submitted report/offers. In fact there were some changes that were
effected after certain issues were discussed.  The difference between the offer
submitted by the appellant and the recommended bid was only €2,050 and not
€10,000 as stated by Mr Zaffarese.  The cheaper offer for both options was the one
submitted by Zaffarese Exhibitions and Events Ltd and they obtained the maximum
financial score of 25% while the recommended offer obtained 23.6%.

Due to the fact that not all meetings to be held at the fair were booked, it was
imperative that the chosen stand had to be eye-catching enough for passers by to stop
and enquire about what Malta had to offer.  Thus, the Tender’s Committee chose the
model that they deemed fit and then they diagnosed the specifications.

The marks were given on an individual basis and then an average mark was worked
out.  Mr Zaffarese’s offer was not compliant in seventeen of the published
specifications. The design was left to the bidder’s imagination but it had to be
according to the published specifications.  The subjective element was pre-declared in
the Tender Document.  Mr Zaffarese is also expressing himself in a subjective
manner, not in a capricious way but in a studied and backed up manner, but still
subjective. The contracting authority also has its right to its opinion on the proposed
stand.

The Tender’s Committee studies in depth all the specified items especially since they
are bound with the specifications imposed by Media Consult who is Malta Tourism
Authority’s foreign consultant.

Mr Zaffarese reiterated that the difference in price is not €2,050 but €8,421 VAT Exc
as the offer submitted by Zaffarese Exhibitions and Events Ltd incorporated the
rigging. Malta Tourism Authority has to pay for the rigging of the recommended offer
as it was not included in Casapinta Design Group’s price.
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The Evaluation Committee also knows that the stand offered by his company is of a
very high quality. The specifications indicated by Media Consult do not tally with the
published tender document. Notwithstanding this, he submitted a covering letter
declaring that his company will abide with all the tender specifications.

Dr Zammit Maempel emphasized that the documents showing Media Consult’s
specifications were not issued with this tender and that the adjudication took place on
the submitted offer.  Among other things that were not according to specifications
Zaffarese Exhibitions and Events Ltd submitted separators that were not perspex and
the kitchen had no sliding door and was not interconnected with the boardroom as
requested.

The Evaluation Committee can only ask for clarifications on submitted material and
not ask for a change in the submitted offer.  It was true that the stand offered by Mr
Zaffarese had a high quality level but it was not the only offer that was up to standard.
The recommended offer was more appealing.  Two options were to be submitted one
for raised flooring and the other with low platform. The decision on the option to be
taken would be reached once they knew where the stand was to be erected.  It was
also expressively stated in the Tender Document that the rigging was the
responsibility of the Malta Tourism Authority.

When asked if the offer submitted by Zaffarese Ltd reached the threshold of 65 marks
as indicated in the tender document, Dr Zammit Maempel explained that in the first
Technical Report (submitted by the Management Team), Zaffarese Ltd did not reach
the required threshold but the Tender’s Committee reviewed the submission with the
final score being amended to 68.67.

When asked if he submitted any clarifications prior to the closing date of the tender,
Mr Zaffarese said that he did not submit any clarifications but he submitted the same
stand as he did during the last three years. The Evaluation Committee should give him
a list of his short-comings and he will answer accordingly.  Malta Tourism Authority
only gave him a total of the points obtained and he did not agree with what the
Chairman of the Tender’s Committee was saying. Thus he was requesting that a re-
evaluation by a separate board should be effected.

Mr Patrick Attard also confirmed that no request for clarifications prior to the closing
date of the tender was received by Malta Tourism Authority.

After deliberating on the submissions and from the evidence given the Committee
agreed that there is no evidence that the Contracting Authority did not follow the
proper contracting procedure. The Committee is convinced that the offers received
were evaluated in accordance with the published Conditions and Specifications. In
order to dispel any doubts on how the points were awarded and to help bidders to
improve their offers in the future, it would be good practice if the bidders are provided
with the points they obtained and those awarded to the recommended tenderer.

Hence, the General Contracts Committee resolved that the objection by Zaffarese
should not be upheld.  The Committee also agreed that the deposit paid should be
forfeited.
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Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

C Gatt
Member

28 July 2009
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Case Number 18

Meeting of the General Contracts Committee

5 August 2009

GPS.68.059.D08.BY – Chromogenic Media for MRSA – MST 399/2008

Final Decision

Cherubino Ltd filed an objection to the recommended award of tender for the supply
of Chromogenic Media. The reason submitted by appellant was that their offer was
the cheapest technically compliant one.

The General Contracts Committee convened to discuss and decide the objection
raised by Cherubino Ltd after the published recommendation by the Government
Health Procurement Services for award of the above captioned tender to Laboratory
Solutions Ltd.

The following persons were present for the hearing:

Govt. Health Procurement Services - Ms Anna Debattista
Ms Miriam Dowling
Ms Julie Haider

Cherubino Ltd - Dr Marcello Cherubino
Mr David Cherubino
Mr Khaled Yassine

Mr D Cherubino stated that since their offer was up to the requested specifications
and was also the cheapest one, it should have been recommended for award.  Proof of
this was the workings that were being submitted to the General Contracts Committee,
namely that since the present annual consumption was that of 7,000 plates and the
pack size was that of 100 plates 70 packs per year were required.  This resulted in the
recommended offer amounting to €24,842.18 and Cherubino’s offer amounting to
€24,150, that is, a difference of €692.18.

Ms Debattista explained that two offers were submitted for this tender.  The annual
consumption was that of 7,000 plates. Cherubino Ltd offered a pack of 100 plates
while Lab Solutions Ltd offered a pack of 120 plates. Therefore the offer submitted
by Lab Solutions Ltd was recommended for award as it was the cheapest offer.

Mr D Cherubino argued that he needed to see the insert sheet of the recommended
product to ensure that the pack was really of 120 as from information that they had,
packs of 120 did not exist.  The number of consignments on which the workings by
the Evaluation Committee were based was also requested.  MRSA was the infection
that habited in hospitals and the way that the Chromogenic Media was stored was of
the utmost importance.
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The Chairman of the General Contracts Committee explained that the hearing was
taking place so that the Committee ensures that the Contracting Authority followed
the correct tendering procedures according to the tender conditions and not on how
the workings were done.

Dr Cherubino said that these type of tests have special storage conditions and had
short shelf life therefore the number of deliveries have to be within certain conditions,
such as refrigerated freight.  Only packs of 100 or 20 existed for this product, packs of
120 were not available.

Ms Debattista explained that the description of this product was “Chromogenic
Medium for the Isolation of MRSA from Clinical Specimen. Present Annual
Consumption: 7,000 plates”.  The number of packs was not specified.  The Rate of
Exchange used was the same one quoted by Mr Cherubino.  The deliveries were to be
done according to the requirements of the Pathology Department and it was also very
clear that the packs offered by Lab Solutions Ltd were that of 120 each.

When the Chairman of the General Contracts Committee asked Mr Cherubino to state
the delivery period stipulated in the tender document and the delivery period
submitted in his offer, Mr Cherubino said that the tender document specified a
delivery of 4 to 6 weeks while their offer specified a delivery of up to 7 weeks but that
was only for the first consignment since these were life items and the suppliers had to
obtain a sort of standing order before deliveries were effected on a monthly basis.

The Chairman asked again if the offer submitted by Cherubino Ltd was fully
compliant and if the specified “August and December excluded due to…….” meant
that delivery would be longer.

Dr Cherubino said that as their delivery period was up to 7 weeks and not after 7
weeks, their offer was fully compliant and that even though they specified excluding
August and December, the delivery would not take longer.

The Chairman then asked Ms Debattista if the delivery period submitted by Lab
Solutions was compliant with the published delivery period on the closing date of the
tender.

Ms Debattista explained Lab Solutions Ltd specified a delivery period of 2 to 12
weeks for the first consignment and then a monthly standing order.  Without any
commitment of the Government, GHPS wrote to Lab Solutions Ltd and asked
whether they could reduce their specified delivery period.  Lab Solutions
communicated that they were reducing their delivery period to 6 weeks.

Mr D Cherubino insisted on seeing the insert of BD to verify that packs of 120 were
offered and not packs of 20 from Offer A and packs of 100 from Offer B, since the
recommended bidder offered two options.  Lab Solutions Ltd did not substantiate with
technical literature but just wrote 120 packs in the submitted offer.

Ms Debattista reiterated that the Evaluation Committee based their workings on the
submitted offer and Lab Solutions Ltd offered a pack of 120.  The Tender Document
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stated 7,000 plates which were not all going to be used at one go and since they had a
short shelf life they had to be delivered upon request.  The price was worked on a
pack of 120.  The department was not obliged to ask for packs but for the plates that
they required.  The number of packs in which they were being delivered was
irrelevant since the payment would be worked on a pro-rata basis and cannot be
changed.

There were no representations by any of the bidders before the closing date of the
tender.  GHPS only asked Lab Solutions Ltd to reduce their quoted delivery period
because they were the cheapest acceptable offer.

After deliberating on the submission and from the evidence given the Committee
agreed that the offer submitted by Cherubino Ltd is not fully compliant with the
tender conditions as regards the delivery period. Hence, the General Contracts
Committee resolved that the objection by Cherubino Ltd should not be upheld.  The
Committee also agreed that the deposit paid should be forfeited.

The Committee also observed that neither the recommended tender was fully
compliant with the tender conditions on the delivery period by the closing date of the
tender. In the circumstances the General Contracts Committee is recommending the
cancellation of the tender.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

J Mizzi
Member

C Gatt
Member

11 August 2009
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Case Number 19

Meeting of the General Contracts Committee

11 September 2009

WSM 70/2009 – Departmental Tender for the Export of Fly Ash – Advt WSM

10/2009

Final Decision

General Cleaners Company Ltd objected to the recommended award of the tender to
PT Matic Environmental Services Ltd. While appellants stated that they understand
that price is not the only factor to be taken into account in determining which is the
most economically advantageous bid, they submit that their bid provided the solution
requested by the Contracting Authority in a manner that was fully compliant with the
technical specifications. Price ought to have played a determining part in arriving at
the conclusion as to which of the bidders submitted the best offer. Appellants
acknowledge that its bid did not provide for the export of the fly ash, but instead
provided a solution whereby the fly ash in question would be processed and recycled
in Malta.

The General Contracts Committee convened to discuss and decide the objection
raised by General Cleaners Company Ltd after the published recommendation by
WasteServ Malta Ltd for award of the above captioned tender to PT Matic
Environmental Services Ltd.

The following persons were present for the hearing:

WasteServ Malta Ltd - Ing Aurelio Attard
Dr Victor Scerri – Legal Rep.
Ms Henriette Pitzulu Caruana

General Cleaners Co Ltd - Mr Ray Fenech
Dr Michael Psaila – Legal Rep.
Mr John Cuschieri
Mr Peter Sullivan

PT Matic Environmental Services Ltd Mr Derek Broadley

Dr Psaila explained that his clients lodged this objection because there was a massive
disproportion between the rate of €182.90 per tonne submitted by General Cleaners
Co Ltd and the recommended rate of €763 per tonne.  If the budget for this tender was
that of €47,000, PT Matic would process 52.4 tonnes at the submitted rate while his
clients would process 218.7 tonnes with their submitted rate.

The award criteria for this tender should have been for the most economically
advantageous tender and as the offer submitted by his clients was administratively
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compliant they should have been recommended for award.  The Evaluation
Committee should define whether the procedure regarding the most economically
advantageous tender has been followed.

Although General Cleaners Co Ltd did not offer to export the fly ash as requested in
the tender document, they gave an alternative solution that would still lead to the
desired result while minimizing the risks that may arise during the export of the fly
ash.

At no point in time were his clients informed that their offer was administratively
non-compliant. Therefore their offer has not been excluded from the evaluation
procedure.

Ing Attard stated that General Cleaners Co Ltd acknowledged that they did not offer
to export the generated ash as requested in clause 3.1.1 of the tender document,
namely that “The successful tenderer must export the ash for treatment and/or

disposal at a licensed facility abroad.  A certificate confirming the

disposal/treatment of the fly ash must be provided to the Company.”

This clause strictly showed that no other solution would be compliant with the tender.
The appellant offered to dispose of the fly ash locally and that rendered his offer non-
compliant.

The Notice of Award only showed the recommended bidder and did not indicate
whether the other offers were administratively compliant or not.  The offer submitted
by General Cleaners Co Ltd was administratively and technically non-compliant since
the technical summary and organizational methodology statement were not submitted
and the MEPA permit showing that appellant was licensed to export hazardous
material under Category 19.01.05 was also not submitted.

Dr Psaila argued that his clients were never told that their offer was technically non-
compliant and was therefore excluded from the evaluation process. Thus bringing this
issue up at this stage was unacceptable as it comprised of travesty of justice not to
allow any person to know the reason why he has been excluded.  These issues should
have been raised before in order for his clients to be able to object.

Mr Fenech explained that he personally went to MEPA with the tender document and
he was told that they did not need any permit for such work.  On the same closing
date of tender, there was another tender similar to this one but the fly ash was to be
disposed off locally.

Dr Psaila enquired why a public authority should spend public money to have this fly
ash exported when it could be disposed off locally at a much lesser price.

Ing Attard stated that the award criteria for this tender was that of the cheapest fully
compliant offer.  If an offer was not compliant with the tender conditions, then the
price will not be relevant. During the Evaluation Process all information was
confidential and could not be published. Clause 2.12 of the tender document specified
a list of documents that had to be submitted with the offer. The appellant failed to
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comply with this list. There was no need for WasteServ to inform appellants that their
offer was non-compliant prior to the conclusion of the evaluation process.

Mr Broadley said that the tender was requesting very clearly for the export of ash.
This material was very hazardous and should be disposed off properly and in strict
compliance with EU Legislation under EC Code 19.01.05.  The appellant has no case
since he does not have the necessary requirements to export this fly ash.

When asked if any clarifications prior to the tender’s submission were received and if
both bidders did submit the MEPA Waste management permit (EWC code 19.01.05
as indicated in the Evaluation Report, Ing Attard confirmed that on the 22nd May,
2009 clarifications by various bidders were submitted but none dealt with the export
of the fly ash.  Both bidders submitted a MEPA Waste Management Permit but the
one submitted by General Cleaners Ltd did not include the export of hazardous
material or to export the ash as an ash export broker.

Dr Psaila reiterated that his clients were not in possession of an export certificate
because they were going to dispose of the ash locally and that is why MEPA
confirmed that all the required licences were in order.  WasteServ Malta Ltd was
informed by Mr Cuschieri that the disposal of ash could be treated locally before the
closing date of the tender.

Ing Attard said that it was strange how MEPA said that there was no need for a permit
to handle hazardous waste but that is their responsibility. It would have been better if
they had given these instructions in writing.

It was also confirmed that another tender for the neutralizing and re-use of fly ash
locally was also issued but had to be cancelled as all offers were non-compliant.

When asked by the Chairman of the General Contracts Committee about the award
criteria of this tender, Ing Attard said that the criteria was that of the cheapest fully
compliant tender.

The Chairman then asked Dr Psaila if he felt that the offer submitted by his clients
was fully compliant with the tender conditions, particularly the export of the fly ash.

Dr Psaila said that he couldn’t state that his clients’ bid was fully compliant but it
provided a solution to the main scope of the tender. The purpose of this tender was
not the export but the treatment of the fly ash and the export was only a means to
reach the objective of treating the fly ash.  General Cleaners Ltd proposed to treat it
locally at a much lesser cost. Therefore their offer was the most economically
advantageous tender and should have been recommended for award.

After deliberating on the submissions and from the evidence given the Committee
agreed that since the bid by General Cleaners Co Ltd was not compliant with the
tender conditions WasteServ were correct when they did not consider their bid for the
award of the tender. However,  from the evaluation report it results that neither PT
Matic Environmental Services Ltd were fully compliant with the tender conditions
since it failed to submit the MEPA waste management permit EWC code 19 01 05.
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Hence, the General Contracts Committee resolved that the objection by General
Cleaners Company Ltd should not be upheld.  The Committee also agreed that the
deposit paid should be forfeited. Furthermore, the Committee resolved that the tender
should be cancelled.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

C Gatt
Member

C J Delicata
Member

J Mizzi
Member

V Camilleri
Member

17 September 2009
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Case Number 20

Meeting of the General Contracts Committee on

24 September 2009

Appeal from a decision of a tender published by WasteServ for a Period

Contract for the Removal, Storage and Export of Ash Generated from Mars

Thermal Treatment Facility

The General Contracts Committee considered the correspondence received from
WasteServ Malta Ltd and PT Matic Environmental Ltd as well as from Alberta Group
Ltd which is the parent company of PT Matic Environmental Ltd regarding the
Committee’s decision of the 11 September 2009 in pursuance to an appeal made by
General Cleaners Ltd with regard to WasteServ tender for the removal of fly ash.

The General Contracts Committee reiterate its position as expressed in its decision of
the 11th September, 2009 in that the Evaluation Committee for this tender
unequivocally reported that PT Matic Environmental Ltd had not submitted the
relevant MEPA permit for the handling of this fly ash.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

J Mizzi
Member

C Gatt
Member

24 September 2009



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

84

Case Number 21

Meeting of the General Contracts Committee

1 October 2009

KMKA 29/09/6 – Service Providers for Notte Bianca, 2009, Valletta for Lights,

Sound and Stages.

Final Decision

The General Contracts Committee convened to discuss and decide the objection
raised by Nexos & Co Ltd & DJS Trading Ltd Consortium after the published
recommendation by The Malta Council for Culture and Arts for award of the above
captioned tender to Light Sound Vision – ITC Ltd; Studio 7 Co Ltd; The Sound
System Co Ltd; A+Building Services Ltd.

The following persons were present for the hearing:

Malta Council for Culture & Arts - Profs Ian Refalo
Dr Mark Bencini
Ms Davinia Galea
Mr Peter Busuttil
Mr Adrian Mamo

Nexos & Co Ltd and - Dr Chris Cardona
DJS Trading Ltd Consortium Dr Reuben Farrugia

Dr Edward Zammit Lewis
Ms Helen Caruana
Mr Alfred Caruana
Mr Mark Vassallo

ITC Ltd - Dr Malcolm Mifsud
Mr Mario Camilleri

Studio 7 Ltd - Dr Lorna Mifsud Cachia
Ms Marcon Caruana
Mr George Mamo
Ms Sue Pisani

Dr Farrugia stated that as there were judicial proceedings against the Director of
Contracts in respect of this tender, the hearing of this objection could not take place in
front of the General Contracts Committee with the Director of Contracts as the
Chairman since he could not submit an impartial decision. Therefore he requested that
this Board was replaced by another one.  Furthermore Profs Refalo and Dr Bencini
who were representing the Malta Council for Culture and Arts replied to the
prohibitory injunction in the name of the Director of Contracts.
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Profs Refalo argued that it was Dr Josette Demicoli from the office of the Attorney
General that replied to the prohibitory injunction in the name of the Director of
Contracts and that they only answered to the first part of the prohibitory injunction
since it was addressed to the Malta Council for Culture and Arts.

Dr Mifsud stated that the appellant filed a prohibitory injunction in order for the
contract to be withheld until the hearing by the General Contracts Committee took
place. Therefore the appellant couldn’t argue that the General Contracts Committee
had a conflict of interest in this particular tender and that another Board should be
appointed.

Dr Farrugia said that at this preliminary stage the interested parties had no right to
voice their opinions.  The Director of Contracts was part of the judicial process that
was to take effect on Friday, 2nd October, 2009 and he was the one to decide on
judiciary procedures.

The Chairman of the General Contracts Committee explained that the Public
Contracts Regulations stated that once a departmental tender was issued and an
objection was lodged, the hearing of the said objection fell under the competence of
the General Contracts Committee with the Director of Contracts as its Chairman. It
was up to the appellants to decide if they wanted to continue with the hearing or not.

Dr Farrugia stated that the hearing can proceed but with a certain reservation since the
Director of Contracts was involved in a judicial process and he believed that this
hearing did not fall within the General Contracts Committee’s competence since the
amount of this tender was €131,000. Therefore it should have been heard by the
Public Contracts Appeals Board.  Article 15.4 (a) also stated that a contract cannot be
divided in order to circumvent the regulations.

The Chairman of the General Contracts Committee explained that the Department of
Contracts was informed that an objection on a departmental tender was lodged. At
that point in time the Committee was not aware of the Departmental estimate.
Therefore, the hearing could continue as this was not a decision that could be taken at
the preliminary stage of the hearing.

Dr Farrugia argued that the Chairman had to decide there and then whether he was
competent or not to hear the evidence and not after all the evidence was brought to
light.  Although the regulations of the tender document stated that the hearing should
take place in front of the General Contracts Committee, he was still of the opinion that
it should be heard by the Public Contracts Appeals Board.

The Chairman assured the appellant that if there were any irregularities in the
contracting procedure the Committee will sanction the contracting authority as it did
in other cases.

Dr Farrugia stated that the Director of Contracts as Chairman of the General Contracts
Committee did not have the power to decide on this tender and wanted to verbalise
the following:
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“Dr Farrugia għall-appellanti Nexos & Co Ltd u DJS Trading Ltd Consortium
jagħmel referenza għall-preliminary consideration imqajma fil-Letter of Objection
b’mod partikolari dwar il-kwistjoni jekk il-Kumitat Ġenerali tal-Kuntratti huwiex
kompetenti li jisma’ u jittratta il-lenjanzi tal-appellanti u dan b’referenza għall-
artikolu 15 tal-Public Contracts Regulations illi nonostante li din il-kwistjoni tqajmet
b’mod preliminari u ġie mitlub li tittieħed deċizjoni, id-Direttur tal-Kuntratti informa
lil appellanti illi dan l-appell ser ikompli jiġi ttrattat għaliex fil-opinjoni tiegħu
ġaladarba dana huwa kuntratt dipartimentali il-General Contracts Committee huwa
kompetenti sabiex jisma’ dan l-appell.  L-appellanti se jkomplu jittrattaw l-appell
taghhom pero dan m’ghandux jitqies bħala rinunzja għad-difiża preliminari tagħhom
dwar il-kompetenza jew nuqqas tagħha razione valoris dwar dan il-bord.”

Profs Refalo pointed out that the Chairman was not obligated to give a preliminary
decision.

Dr Farrugia explained that his clients had received a letter dated 25th September, 2009
from the Malta Council for Culture and the Arts (MCCA) in which they were
informed that their offer had been disqualified because the consortium’s application
had lacked the necessary information for the evaluation of its bid in regard to each lot
mentioned in the tender documentation where it was expressly required that bidders
(a) were to provide the Council with individual  prices for each individual sub-part of
the several different lots and (b) to nominate one single leader in the case of consortia.

The tender documentation stated that a bidder could be awarded more than one lot
under the same contract but it did not state that an offer was to be disqualified if the
bidder failed to fill in all lots.  In the original tender document the tender was split
into lots but, after the first clarification, it was stated that a bidder who would be
awarded more than one lot would be given one contract.  Therefore, the concept of the
award of lots as a separate contract no longer held.  The appellants submitted an offer
for all lots and all sub-divided parts into one price and since the tender document did
not specify that this could not be done the offer cannot be disqualified.

During the opening of the offers an official from the Contracting Authority (Ms
Bernardette Glenville), who was also called in as a witness in the judicial proceedings
instituted by the appellants, confirmed that offers with a lump sum were also
acceptable when asked by one of the bidders.  Clause 4 of the Instruction to Tenderers
stated that a single contract covering all lots might also be given. This shows that
bidders can offer for more than one lot and submit one price and this does not result
as incomplete information, even more so, since the appellant tendered for all lots and
submitted a signed declaration.

Dr Farrugia also explained that it was not clear why MCCA had stated that one single
leader was not specified in the appellants offer since it was clearly stated that the
leader was Nexos & Co Ltd and DJS Trading Ltd as a consortium partner albeit it was
stated in one line.  The fact that a single person was not mentioned as a leader was not
ground enough for exclusion since this was not indicated in the tender documentation.

A decision taken by the Public Contracts Appeals Board in CT 2608/2008 had stated
that some evaluation committees were being excessively cautious and could seek
clarifications if required.  However not only this was not done in this case but the
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Contracting Authority went overboard and interpreted textually the submissions of the
leader.

Dr Farrugia stated that his clients had been informed that they had been disqualified
when they should have been informed so informed at the initial stages of the
procedure that their submissions were incomplete.  After the event you cannot use
such premise in order to exclude a bidder.  If the appellant had been informed from
the start that his submissions were incomplete, his clients would have objected at that
stage. In the case of his financial offer his clients could have been asked for
clarifications.  Dr Farrugia here made reference to CT 2561/2005, Case No 88.

Prof Refalo reiterated that clarifications should be made before the closure of the
tender and not after.  Declarations that were to be submitted as part of the Tender
Form were not submitted.  With regard to the competence of the Director of Contracts
to hear this appeal, which was put into discussion by the appellant, Prof Refalo stated
that the appellant had been aware that this was a departmental tender and that any
outcome from this tender such as the current appeal was regulated by the Public
Contracts Regulations.

Prof Refalo referred to the estimated value of the tender as drawn up by MCCA.  He
contended that the estimate was within the financial terms of a departmental tender
and was based on the actual cost that had been incurred for the same events in the
year 2008.  The Contracting Authority wanted to ensure flexibility to provide for the
award of the Lots in a separate format and hence they asked for the individual price
for each lot.  The appellants had submitted one global sum in their offer.  This
prohibited any eventual evaluation of the appellant’s offer in respect of each
individual lot when compared to the submissions of the other bidders.  With regard to
claim for clarification, MCCA was correct in not requesting clarifications from the
appellant to provide individual prices for the individual lots when the appellant had
already become aware of the prices submitted by the other bidders.

Dr Zammit Lewis stated the Consortium was already committed with the price
submitted and therefore clarifications seeking a breakdown by lot of this global price
would not have negatively affected the outcome.  The tender documentation did not
include any clause for exclusion.  Paragraph 3 in the Tender Form that was mentioned
by Prof Refalo was not given as the reason for rejection that had been issued by
MCCA.  Dr Zammit Lewis emphasized that, for instance the requirement to indicate
the leader in the case of a Consortium was not mandatory.

Dr Mifsud stated that his clients ICT Ltd had submitted offers for a number of Lots.
Therefore, he argued that if the submissions of the appellant were to be accepted they
would prejudice his client.  Even then the submissions of the appellant did not allow
an evaluation process made by the other bidders.

Dr Mifsud Cachia agreed that if the submissions of the appellant were to be accepted
they would also prejudice her client, Studio 7 Ltd.  She reiterated that although
declaring one lump sum was not prohibited in the tender documentation, details to the
price of each lot were specifically required by the tender.
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Ms Caruana stated that there were past instances where tenders were issued in this
manner and it was not her company’s fault that the appellant had submitted one lump
price for this tender.

Mr Camilleri clarified that the Lots mentioned in the tender documentation
represented various sites within Valletta, where the event was to be held.  This
allowed small bidders such as him to bid for what was in their capacity to perform in
this event.  Accepting one bidder for all the Lots together would exclude small
bidders like him.

The Chairman of the General Contracts Committee asked the appellants if they had
felt that the wording in the tender documentation was not clear have they sought any
clarifications.  The Chairman also made reference to the issue about the leader and
asked to what extent this was unclear to the appellant.

Dr Farrugia replied that he was not referring to the specific issue about the leader but
he was speaking in general terms.  Replying to a question from the Chairman he
stated that Nexos & Co Ltd were the leader and DJS Trading Ltd was the consortium
partner.

The Chairman enquired from MCCA what was the estimated value of the tender.  Dr
Bencini replied that this was €39,449.15 VAT Exc.

The Chairman then asked MCCA what was the global value of the Lots recommended
for award under this tender.  Dr Bencini replied that this was €33,400 VAT Inc.

Dr Zammit Lewis stated that “L-appellanti ressqu ukoll Notice of Objection skond il-
ligi quddiem il-Contracts Appeals Board li ghandha effett ta’ sospensjoni fuq kull
decizjoni li tinghata in konnessjoni ma dan it-tender.”

After deliberating on the submissions and from the evidence given the Committee
agreed that the Malta Council for Culture and the Arts were correct in the
disqualification of the tender submitted by Nexos Co Ltd and DJS Trading Ltd.
Appellants confirmed that they submitted one total sum without submitting a
breakdown of this total as specifically requested in the tender dossier. This makes it
practically impossible for the evaluation committee to compare offers between the
rival bidders and therefore allotting appropriate points for each item in each lot.

It is not acceptable that a contracting authority should make clarifications for missing
information such as this case. A clarification submitted by a contracting authority can
only be made to obtain clearer explanations on information already submitted.
Otherwise it would be unfair on other fully compliant tenderers.

Furthermore, the service tender submission form is quite clear in the sense that
bidders submitting a tender as a consortium, should indicate in the appropriate boxes
as to who is the leader and who is the partner. Therefore, once appellants did not fill
in properly this form, the information submitted was ambiguous and the evaluation
committee correctly disqualified appellants’ tender.
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From the evidence given it was clearly evident that the estimated value of this call for
tenders was below the threshold established in the Public Contracts Regulations for
Departmental tenders. Even the total value of the lots to be awarded is also within the
Departmental tenders threshold. Therefore the General Contracts Committee feels that
the Council proceeded correctly in the contractual procedure that has been followed.
This means that any eventual appeal from a decision being taken by the Council must
be heard and decided by the General Contracts Committee. In this regard the appeal
and deposit submitted by appellants with a view to have their objection heard and
decided by the Public Contracts Appeals Board is to be returned.

The Council was also correct when it informed appellants at the end of the evaluation
process. In single package tenders there should be one conclusion with the right of
appeal as laid down in the Public Contracts Regulations. The Council allowed for this
appeal period and suspended the contracting procedure when appellants filed their
letter of objection.

Hence, the General Contracts Committee resolved that the objection by Nexos & Co
Ltd & DJS Trading Ltd should not be upheld.  The Committee also agreed that the
deposit paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

V. Grech
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

J Mizzi
Member

1 October 2009
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Case Number 22

Meeting of the General Contracts Committee

28 September 2009

Tender for the Implementation of a Study on the Prevalence of Domestic

Violence against Women in Malta and its impact on the Employment Prospects

of Women

Profs. M. Vassallo and Dr. M. Mil. Brinkworth are objecting against the proposed
award to Fsadni and Associates of the above mentioned contract.  Their main
argument is that they consider themselves as superior on these types of projects and
are mainly contesting the amount of points allocated on their submission.

The General Contracts Committee convened on Monday 28 September to hear the
appeal on the above mentioned tender.

Present for this hearing:-

Commission on Domestic Violence Dr. Marcelline Naudi - Chairperson
Mr. Godwin Borg - Member
Ms. Christine M Agius - Member
Mr. Jeremy Piscopo - Member
Mr. Lawrence Zammit - Project
Administrator  as from 1 September 2009

Appellants Profs. M. Vassallo / Dr. M. Mil.
Brinkworth

M. Fsadni & Associates Ms. Marika Fsadni
Managing Associated of Fsadni and
Associates

Profs. Vassallo thanked the General Contracts Committee and stressed that the reason
for this appeal was not a show of disrespect to the recommended bidder but because
he feels that the marks obtained on his proposal were not fair.  He said that on the
information given, that is, the marks obtained by him and the marks of the
recommended bidder, he did not have a good picture of how the marks were
distributed. He mentioned the fact that he had asked to see the tender document of the
recommended bidder, however, he was told that this request cannot be acceded to.

The appellant went into detail on all the four points that were taken into consideration
during the adjudication and on which marks were given.

1. Qualifications

The little disparity, even if in his favour, between the marks obtained by his tender
and those obtained by the recommended tenderer are considered unjust by him.  He
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explained that his qualifications and his vast experience on research carried out both
in Malta and abroad should have earned him full marks.  He also considers that Fsadni
and Associates are less experienced in this field. Infact the leader is qualified as a
market research, and the three marks difference is not justified.  Furthermore, Dr.
Brinkworth, who is also an experienced researcher, asked for a breakdown of marks
and how these were assigned to value the qualifications.

2. Operational Capacity and Experience in social survey research

Profs. Vassallo asked what was taken into consideration when evaluating this point,
because he considered the score difference between his two options and that of the
recommended bidder as too high.   He mentioned the fact that in his submission he
had made a note that should the need arises during the evaluation process, they were
ready to submit their curriculum vitae. However, he said that they were never asked to
submit them. Infact they were submitting these with the objection letter.

He also made reference to the training proposal in his submission which forms an
integral part of how the research is carried out and eventually has a direct impact on
the results obtained and their accuracy.  Again he stressed their vast experience on
research projects.

He finds it hard to understand how his competitors managed to obtain such high
marks when he feels that he excelled in these kind of projects.  Dr. Brinkworth
repeated the need for having a breakdown of points obtained and asked whether their
Cvs were taken into consideration when evaluating this point.

3 Experience in Domestic Violence Research

They were surprised of the zero mark obtained on this point.  He explained that
domestic violence is part of the social aspect and that they were directly involved on
similar research that linked to domestic violence.  He mentioned at least three
different studies one of which was carried out on behalf of the EU Commission and
catered for the homeless which may be the result of domestic violence.

Dr. Brinkworth also explained her experience on this point and mentioned that she
was directly involved in a survey and conducted the questioning herself.  She also
mentioned her work experience with the Commission on Domestic Violence, and that
she was Malta’s delegate to start a national database on homeless in more than twelve
shelters.  Most of these shelters offer home to victims of domestic violence.
Furthermore, she mentioned her research on Family and Fertility and that this
research had questions directly related to domestic violence as well as employment
prospects which also forms part of this project.  She reiterated that further information
should have been asked for by the evaluation committee especially where Cvs were
concerned. Since she had worked directly with the commission she feels that even
without this information in hand the evaluation committee should have known better
on their experience.
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4 Price

Profs. Vassallo needed further explanation on how these calculations were made.

Dr. Naudi started by giving an overview of her capabilities and her profession.  She
pointed out that they refused to hand over the tender document of the recommended
bidder after having sought advice from higher authorities.

As Chairperson of the Evaluation Committee, Dr. Naudi replied to the points raised
by Profs. Vassallo on a point by point basis.

1 Qualifications

The recommended tenderer included information, not only on one person as the
leader, but on a team made up of different people having a variety of qualifications
and degrees and all except one were full or part time lecturers at the University and
two of which were even working on their Phd degree. Furthermore, qualifications of
the interviewers were also given which enabled the evaluation committee to have a
clear picture on who will actually be working on this research. All this information
was taken into consideration when giving out the points on the qualifications of the
recommended bidder. Still Profs. Vassallo and Dr. Brinkworth obtained a higher score
of 3 marks on this aspect.  Dr. Naudi mentioned the fact that some of the information
contained in the objection letter did not form part of the tender document.  She also
stressed that her personal knowledge of both Profs. Vassallo and Dr. Brinkworth
could not be taken into consideration during the evaluation. Infact, the evaluation was
carried out strictly on the information contained in the tender document.

2 Operational Capacity and Experience in social survey research

Dr. Naudi stated that if Profs Vassallo was not clear on this point he should have
asked for clarifications at tendering stage.  She explained that by Operational Capacity
they needed to have information on who will be working on this research, how many
interviewers they intend to engage and information on the capabilities of these people.
Profs. Vassallo submitted only a training proposal which was considered of a high
level by the evaluation committee. However, it failed on the details as who will be
trained. This information was submitted by the other bidders in their Cvs which
accompanied their tender submissions.  The evaluation committee did not consider it
fair to ask for the missing information. However, such missing information was now
included in the objection letter and was not available when they were doing their
evaluation.  If they were not clear whether Cvs should have been submitted with the
tender they should have asked for a clarification at tendering stage.

Another point which was taken into consideration when evaluating this part is the
sample size being interviewed.  The two submissions by Profs Vassallo had different
sample sizes, whilst the submission by Fsadni and Associates had a larger sample size
which means that a more accurate result will be obtained which will help the
Commission to create a better policy.
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3 Experience in Domestic Violence Research

Dr. Naudi agrees that Domestic Violence forms part of the social context. However,
they directly asked for experience on domestic violence and not for other things that
are the result of domestic violence.  Furthermore, she mentioned that their evaluation
was based on what was submitted in the tender document and that the particular
studies mentioned by Dr. Brinkworth were not mentioned in the tender document and
could not be considered for evaluation purposes.

Prior to tendering Dr. Brinkworth had asked Dr Naudi, whether her involvement as a
member on a sub-committee of the Commission on Domestic Violence would have
hindered her participation in this tendering process.  To this Dr. Naudi had answered
that she finds no objection however, this would have to be discussed by the evaluation
committee. Infact, the committee considers that Dr. Brinkworth was not in a
advantageous position by holding this post and the question of conflict of interest was
put aside.

4 Price

Dr. Naudi explained that the evaluation was made on points 1 to 3 and marks were
given on the technical aspect of the bids.  When they came to the price, they made
simple working proportions explaining that the lowest priced bid had the maximum
marks and so on.  Than the overall marks were calculated.

In reply to Dr. Naudi’s comments, Profs. Vassallo stated that since the evaluation was
based only on the tender document then he was surprised that they were not given
zero points on all aspects.  He stated that as this was not the case, so he concluded that
on certain points the personal opinion was taken into consideration whilst on other
aspects this was not the case.

The lack on their part to mention the team working on this project was because they
felt that this should be approved by the committee prior to commencement of the
project.  Profs Vassallo said that if the committee had asked for clarifications they
would have had a clear picture of all the grey areas that could not be evaluated.  He
repeated that the three mark difference on the qualification aspect was unjust and
unfair and that he still can’t understand the logic behind the price workings.

Dr. Naudi replied that they were in a position to give some points because the tender
document submitted by Profs. Vassallo was not blank. However, it lacked vital
information. As an example she mentioned that Profs Vassallo stated in his tender
document that competent personnel according to the WHO directives will be working
on this project. This did not contain the information about the qualifications and
capabilities of the persons involved.  On the other hand the recommended tenderer
included all the information needed.

The Chairman of the General Contracts Committee invited Ms. Fsadni, representative
of the recommended tenderer, to make her comments.

Ms. Fsadni said that they were capable of doing a good job and that although it was
true that she is a market researcher, she built up a team of experts in this field.  Since
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Profs. Vassallo did not submit Cvs she asked why did they obtain more marks when
the evaluation of Cvs could not be carried out.

The Chairman invited the members of the General Contracts Committee to ask
questions.

To the question of whether a breakdown of points on the 30% for qualifications was
established prior to the evaluation of tenders, Dr. Naudi replied in the negative and
that they distributed the points according to the level of degree.

Dr. Naudi was asked whether the sample size was specified in the tender document
and she replied in the negative. However, it was common knowledge that a larger
sample size gave better results.

She also confirmed that Cvs were not directly asked for in the tender document. Yet,
information on capabilities and qualifications were requested. All the other tenderers
submitted Cvs.  To this comment Profs. Vassallo pointed out that under methodology
in their tender submission they submitted their qualifications and experience and their
Cvs would have contained other information irrelevant to this project.

Another member asked whether the two researchers of Fsadni and Associates who are
still doing their Phd were considered as having obtained this degree.  Dr. Naudi
replied in the negative, however, she mentioned the fact that reading for a Phd is
better than having a Master’s degree.

To the question of whether the number of interviewers was specifically asked for in
the tender document, Dr. Naudi replied in the negative.  She pointed out that all the
other tenderers submitted this information and they did not feel the need to clarify this
point with Profs. Vassallo as they considered it unfair.

The Chairman of the General Contracts Committee concluded this hearing by asking
Profs. Vassallo if he felt that the Contracting Authority had breeched any tendering
procedure established in the tender document or in the Public Contracts Regulations.

Professor Vassallo failed to mention any breech of procedure and stated that since he
was not a legal person he preferred refraining from answering.

To this Dr. Naudi stated that they followed the established procedures and when in
doubt they sought clarifications from the Department of Contracts.

After deliberating on the submission and from the evidence given, the General
Contracts Committee agreed that the Commission for Domestic Violence was correct
in the contracting procedure. The Committee discussed the various issues that were
raised during this hearing and concluded that its role is to see that procurement
procedures are followed correctly and not to re-examine or put into discussion the
evaluation process as this is the responsibility of the evaluation committee.

Hence, the General Contracts Committee resolved that the objection by Profs Mario
Vassallo and Dr Maja Miljanic Brinkworth should not be upheld. The Committee also
agreed that the deposit paid should be forfeited.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

95

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

6 October 2009
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Case Number 23

Meeting of the General Contracts Committee

12 October 2009

UM 1305 – Tender For The Provision Of External Auditing Services For The

University Of Malta, Its Group Of Companies And Its Related Entities.

Final Decision

Grant Thornton objected to the recommended award of the tender by the University of
Malta to PricewaterhouseCoopers (PWC). They argued that their financial offer was
substantially cheaper. Besides both PWC and Grant Thornton are reputable
international firms with significant experience in auditing public sector organizations
similar to the University of Malta. It has been claimed that Grant Thornton scores well
on all the criteria set out in the evaluation grid that had to be used for the technical
evaluation.

The General Contracts Committee convened to discuss and decide the objection raised
by Grant Thornton after the published recommendation by The University of Malta
for award of the above captioned tender to Pricewaterhouse Coopers.

The following persons were present for the hearing:

University of Malta - Ms Anita Aloisio (Director Finance)
Dr Oriella De Giovanni (Legal Advisor)
Mr Norman Buhagiar
Mr Peter Baldacchino

Grant Thornton - Mr Mark Bugeja (Head of Assurance)

Dr Wayne Pisani
Mr Austin Demajo

Pricewaterhouse Coopers - Mr Fredrick Mifsud Bonnici
(Head of Assurance)
Mr Simon Flynn
Ms Michelle Agius

Mr Bugeja stated that after they received the Letter of Rejection by the University of
Malta they did an internal evaluation on their submitted offer as it appeared that there
was a great difference in technical competence between their submitted offer and the
offer submitted by the recommended bidder. This is even more so since the offer
submitted by Grant Thornton was 23% cheaper than the one recommended for award.
The award criterion for this tender was the most economically advantageous tender
(MEAT) with 70% as technical score and 30% as financial score.
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Both Grant Thornton and Pricewaterhouse Coopers (PWC) were reputable,
international firms with vast experience.  They audited companies that were listed in
the Malta Stock Exchange and Government entities. They were also warrant holders,
that is, they were authorized to audit all types of companies.  Therefore, it was hard to
explain such disparity in the technical score between both companies.

Mr Bugeja argued that when they re-checked their submitted offer with the published
evaluation grid it benchmarked quite well.  The tender dossier stated that those offers
that did not reach the threshold of 80 marks in the technical evaluation were to be
disqualified.  Grant Thornton was not informed at what stage of the evaluation
process their offer was disqualified and they were formally requesting the marks that
were obtained by their company and by the recommended bidder.

Ms Aloisio stated since this was a departmental tender, the Evaluation Committee
knew the quoted fees at opening stage. Afterwards the normal procedure was adopted,
namely the checking for the administrative compliance, technical compliance and
financial assessment.  Those offers that did not reach the threshold of 80 marks were
not assessed financially.

The turnover between the University, its group of companies and its related entities
amounts to more than €50 million.  These entities employed more than 1,500
employees.  This tender was issued with the MEAT as an award criterion in order to
safeguard the auditing quality.  The Evaluation Committee was made up of four
professional accountants and one lawyer.  The Evaluation Grid was published with the
tender document so all bidders knew in what areas marks were to be scored.  The
offer submitted by the appellant was not the cheapest offer.

Ms Aloisio explained that when giving scores the Evaluation Committee took into
consideration the relevant number of employees that were employed in Malta and the
available pool of employees.  PWC had an international arm that dealt with
educational services and this was also available for Malta.  The portfolio submitted by
KPMG and PWC was larger than the one submitted by the appellant.  KPMG and
PWC also had better Support Facilities.  Grant Thornton only had one specialist and
one tax partner while the other bidders had backup partners and teams.  Whereas
PWC gave detailed milestones regarding the audit cycles to be used and how the
mobilisation of the team is to start doing the audit, Grant Thornton gave a more
generic approach and focused only on critical areas.  The technical score obtained by
PWC was that of 469 against 236 of the appellant.

Mr Bugeja reiterated that the data given by Ms Aloisio was incorrect and the
Evaluation Committee reached the wrong conclusion since the information that they
worked with was based on the number of employees of the whole company and was
not segregated to the audit department, whose staff were the ones who would be doing
the auditing if the contract was awarded to them.

In their submitted organisation chart they stated that they had 50 members of staff
with 23 of them in the audit department.  There were 3 managers but only 1 was
indicated for this tender as they believed that one would meet the necessary
requirements.  Grant Thornton also submitted a list of past and recurrent clients, some
of them were listed companies that boast of a greater complement of staff and
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turnover.  They were also listed in the most recently published PIES (Public Interested
Entities).

In Annex 3 of their submitted Methodolgy they gave a 3 page description of the Audit
Strategy to be implemented in line with the International Audit Criteria.  All areas
were to be covered but more emphasis was to be given in more critical areas so that
the auditing would be more efficient and effective.  As PWC were the present
incumbents they could give more detail on the methodology as well as the timeframes
during which the audit was to take place, whereas Grant Thornton could only propose
an interim visit in August and a meeting afterwards in order to finish the work within
the stipulated timeframe.  He also stated that if they were not confident that they were
able to perform the required auditing with the utmost competence Grant Thornton
would not have competed for this tender.

Ms Aloisio explained that the Evaluation Committee gave marks on the information
that was submitted.  They worked on the full staff complement but took into
consideration only those of the audit department vis-à-vis the other bidders.  They
kept in mind the leave and sick leave entitlement and made sure that they have an
adequate backup. In fact an assurance of continuity was asked for in the tender
dossier.

Mr Mifsud Bonnici said that an emphasis on the number of employees was relevant
since there was a difference between a requirement of 15 employees out of 268 and 15
employees out of 30.  PWC also had a specialist team in the education sector and they
could consult with them on the last world wide updates since they were very
experienced.

When the Chairman of the General Contracts Committee asked if there was
something in the tendering process that they did not agree with, Mr Bugeja answered
that the technical evaluation was based on wrong facts and figures because the
comparison  should have been made between an audit department and another and not
between firms.

The Chairman of the General Contracts Committee then asked Ms Aloisio whether
the operational capacity of the audit department or the full staff complement were
taken into consideration during the evaluation process.

Ms Aloisio replied that they took both into consideration but there was still a gap in
the allotted marks.

After deliberating on the submissions and from the evidence given the Committee
agreed that the University of Malta followed the correct evaluation procedure that led
to the recommendation to award the above-mentioned tender to Pricewaterhouse
Coopers.

Hence, the General Contracts Committee resolved that the objection by Grant
Thornton should not be upheld.  The Committee also agreed that the deposit paid
should be forfeited.
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Case Number 24

Meeting of the General Contracts Committee

26th October 2009

TQ/07/2009 – Tender for the Supply and Delivery of Sleeping Bags to the Hal-

Far Tent Open Centre for Refugees (Opposite Lyster Barracks) Hal-Far (April

2009 issue)

Final Decision

Surplus and Adventure objected to the published recommended award of this tender.
Appellants stated that they were the cheapest in price. Furthermore they could supply
different models for the same type requested by the tender, from different other
agents, for a better price than that awarded by the tender.

The General Contracts Committee convened to discuss and decide the objection raised
by Surplus and Adventure after the published recommendation by the Agency for the
Welfare of Asylum Seekers (AWAS) for award of the above captioned tender to JBC
Mgf &Import.

The following persons were present for the hearing:

AWAS - Ms Sarah Borda Bondin
Perit Anthony Mangion
Ms Amanda Ellul
Mr Roberto Calleja

Surplus and Adventure - Mr Raymond Galea

JBC Mgf & Import - Mr Jospeh Busuttil
Ms Amy Cassar

Mr Galea stated that his company has been importing sleeping bags for the last 25
years.  Four months ago the offer submitted by his company was recommended for
the award of the above-mentioned tender but an objection was lodged and it was
decided that the tender should be re-issued.  The appeal was based on the fact that the
sleeping bag that was offered by the appellant was cheaper than the one that was
recommended for award.

For this tender Surplus and Adventure offered the same sleeping bag as in the original
tender as Option 2 and another sleeping bag (Option 1) at half the price but not of the
same quality since they were informed that Government Departments opt for the
cheapest offer and not for the quality of the product.  From experience they knew that
the first option was appropriate for the Maltese climate and could be used in camps.
They could have offered more options but decided against it since they did not want to
complicate matters.
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This time their offer (Option 1) was the cheapest offer but they were not
recommended for award.  When they submitted a sleeping bag of superior quality
they lost the tender because their offer was not the cheapest offer and when they
submitted the cheaper offer they lost the tender because the material was not as
specified.  Furthermore they had an excess of sleeping bags since they kept stock to
be able to supply AWAS immediately.  The recommended bidder supplied the same
sleeping bag that was not up to specifications in the original tender and now the same
sleeping bag was recommended for award.

Perit Mangion explained that since the General Contracts Committee decided that this
tender was to be reissued with more accurate specifications, AWAS emphasized on
two points, namely that the minimum temperature of the sleeping bag had to be 0
degrees centigrade with a minimum weight of 1,650 grams.  The offer submitted by
the recommended bidder and Option 2 of the appellant were up to specifications.
Option 1 which was the cheapest offer was not up to the required specifications as its
weight was that of 950 grams and the temperature ranged between +10 to +20
degrees.  Option 2 was the most expensive offer.

Mr Galea argued that he could have submitted cheaper samples and he could also
have submitted a certificate stating that the minimum temperature was that of 0
degrees.  The weight of the material was of no significance as there was light weight
material that kept a low temperature.  Surplus and Adventure never received any
complaints or returns from previous supplies.  It was strange how the sleeping bag
submitted by the recommended bidder was found to be flimsy in the original tender
but was now up to specifications.

Perit Mangion reiterated that the sleeping bag that was being recommended for award
was not the same sleeping bag that was offered in the original tender. This time it
satisfied all the requested specifications and was the cheapest fully compliant offer,
hence it was recommended for award.

Mr Busuttil stated that the sleeping bag that was being offered for this tender was of
superior material and the filling was thicker.

When asked if a declaration or certificate stating the minimum temperature of the
sleeping bag was requested in the tender document, Perit Mangion said that the bidder
was to certify the minimum temperature range and weight.  It was not a certificate that
was issued by the manufacturer.  If in doubt about the submitted declaration AWAS
would send the sleeping bag for testing.

The Chairman of the General Contracts Committee asked Mr Galea if he felt that his
submitted offer, Option 1, which was the cheapest option, complied with the tender’s
specifications, namely the temperature of 0 degrees and the weight of 1,650 grams.

Mr Galea said that Option 1 did not reach the requested specifications but it was
submitted only to keep the price low.

After deliberating on the submission by Surplus and Adventure and from the evidence
given, the Committee agreed that the Agency for the Welfare of Asylum Seekers were
right in their recommendation to award the tender to JBC Manufacturing Ltd.
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Hence, the General Contracts Committee resolved that the objection raised by Surplus
and Adventure should not be upheld.  The Committee also agreed that the deposit paid
should be forfeited.

Francis Attard
Chairman

V Camilleri
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

O Vassallo
Member

3 November 2009
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Case Number 25

Meeting of the General Contracts Committee

26 October 2009

MITC 628/2009 – Provision of Architectural Consultancy Services for the

Renovation of the Common Areas at St Nicholas Married Quarters, the Verdala

Housing Complex and Dar Bormla in Cospicua. – ERDF 14

Final Decision

The General Contracts Committee convened to discuss and decide the objection raised
by Perit Mariello Spiteri after the published recommendation by the Ministry for
Infrastructure, Transport and Communications for award of the above captioned
tender to Mangion, Mangion and Partners.

The following persons were present for the hearing:

Ministry for Infrastructure, - Mr Hector Chetcuti
Transport and Communications Mr Damien Vella Lenicker

Mr Dennis Attard
Mr Angelo Camilleri

Housing Authority - Ms Donna Micallef
Perit David Farrugia

EMDP Ltd - Perit Mariello Spiteri
Dr Luigi Sansone (Legal Advisor)
Ms Francesca Sansone

Mangion & Mangion Partners - Perit Vince Magri

Dr Sansone stated that his client was objecting to the decision taken by the Evaluation
Committee to disqualify the offer submitted by Perit Spiteri because the professional
indemnity insurance policy was provided on EMDP Ltd and not on Perit Mariello
Spiteri as the architect who submitted the offer.

EMDP Ltd is owned by Perit Spiteri and he is the sole director and the sole
shareholder. The tender submitted by his client may have given rise to clarification
but the Evaluation Committee chose to disqualify the offer instead of requesting the
necessary clarifications.  This resulted to waste of resources and it was a shame that
public funds were to be misappropriated due to such a frivolous matter.

A confirmation by Elmo Insurance Brokers that Perit Mariello Spiteri is assured under
Lloyd’s Policy was sent with the Letter of Objection.  On the 15th November, 2006
(Case No 897/2003) the Court of Appeal ruled that there was nothing strange in Perit
Spiteri being an employee of his own Company, hence having a personal and
professional liability.
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Mr Chetcuti explained that the tender specifications stated that bidders shall either be
a single practitioner with his own established practice or a partnership of architects
and civil engineers.  No offers submitted by companies could be accepted. Perit
Spiteri submitted an offer under his name as requested but the professional indemnity
insurance policy was not in his name but on EMDP and EMDP Ltd while the name of
Perit Spiteri was not shown.  A Company and the employee are two separate entities.
The policy issued by Lloyds did not state whether Perit Spiteri was insured in his own
capacity or in the name of the Company. Furthermore this document was submitted
after the closing date of the tender and could not be accepted.

Dr Sansone explained that the Document of Insurance covering Perit Spiteri was
submitted with the original offer. If the Evaluation Committee was in doubt whether
the policy covered Perit Spiteri or not they should have clarified with him.  There is a
legal distinction between Mariello Spiteri and EMDP. His submitted offer should not
have been disqualified just because an insurer declared that the Company was insured
but erroneously left Perit Spiteri out. This is even more so since it was clear that Perit
Spiteri was included in this Policy of Assurance from inception.

On the 11 February 2009, the Public Contracts Appeals Board clarified the relation
between Perit Spiteri and EMDP.

The Chairman of the Evaluation Committee stated that the decision in regards of this
appeal was to be taken on what was being discussed during the hearing and not on
decisions taken by the Court and other Boards.

Mr D Attard said that additional information submitted after the tender’s closing date
could not be accepted by MITC.

Mr Chetcuti reiterated that Perit Spiteri was fully aware that the offer had to be
submitted in his own capacity and not in the name of EMDP. This was proved by the
diligent way in which the Organisational Structure was submitted with the tender
offer.

When asked if the amount on the Insurance Policy was divided between Perit Spiteri,
EMDP and EMDP Ltd or if it covered the three of them together, Perit Spiteri
answered that the amount was as a whole and it covered himself as the signatory,
personally as well as all the other employees of the Company.  Perit Spiteri was the
person that was responsible for EMDP Ltd.

The Chairman of the General Contracts Committee asked Perit Spiteri whether he was
aware that offers for this tender were to be submitted by an Architect and Civil
Engineer and not by a Company.

Perit Spiteri said that he had four architects employed to help him in his work but they
were not partners.  He was the sole signatory of the Company and the insurance
covered him and his Companies.  The Professional Indemnity Insurance Policy
covered EMDP and EMDP Ltd.

When the Chairman of the General Contracts Committee asked if Perit Spiteri was
covered by the Insurance Policy if he worked in his own capacity and not as EMDP
Ltd, Dr Sansone said that Perit Spiteri was co-assured and he is a directly insured



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

105

person.  The Insurance Policy unequivocally covers all EMDP’s employees. There is
one physical person and two legal persons (two companies) covered by the Insurance
Policy.  Clause 1 of this policy states that the assured is legally responsible for
professional services rendered by the insured or by any employee.

After deliberating on the submissions the General Contracts Committee feels that it is
not convinced that the insurance policy submitted with the tender is also covering
Perit Spiteri in his own capacity. Policy Number 1131/PNO10425/2009 isssued by
Lloyd’s is referring to EMDP Ltd and EMDP International Ltd. When referring to the
definitions included in the policy Clause 1 (b) is referring to a present principal,
partner, director or officer of the named insured but only while acting in his capacity
as such on behalf of the named insured.

Hence, the General Contracts Committee resolved that the objection by Perit Mariello
Spiteri should not be upheld.  The Committee also agreed that the deposit paid should
be forfeited.

Francis Attard
Chairman

V Camilleri
Member

M D Aquilina
Member

J Mizzi
Member C J Delicata

Member

O Vassallo
Member

3 November 2009
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Case Number 26

Meeting of the General Contracts Committee

23 November 2009

WD 382/2009 – General Service Agreement for Electrical Works Pertaining to

MRRA

Final Decision

Raymond Vella & Co Ltd objected to the recommended award of the tender. The
company claimed that the rates of their competitors are higher that its rates.

The General Contracts Committee convened to discuss and decide the objection raised
by Raymond Vella & Co Ltd after the published recommendation by the Ministry for
Resources and Rural Affairs (MRRA) for award of the above captioned tender to
Central Power Installation (CPI) and MTS Operon (MTS).

The following persons were present for the hearing:

Ministry for Resources and Rural Affairs - Perit Karmenu Mifsud Borg, DG
(Services)
Mr Jimmy Mercieca – Manf. & Serv
Dept
Mr Martin Grech – Manf & Serv Dept

Raymond Vella & Co Ltd - Mr Raymond Vella (Owner)
Mr Mario Azzopardi (Financial
Controller)
Eng Joseph D’Anastasi

Mr Vella wanted to know why his company was not recommended for the award of
the above-mentioned tender when they submitted the most advantageous prices.

Perit Mifsud Borg confirmed that the basic rate of appellant was cheaper than the
other submitted offers. However, during the evaluation of the offers it transpired that
there were extra costs in certain items that had to be added to the basic rate such as a
charge for reporting/call/travelling distance. This resulted that the appellant’s offer
became the most expensive for all items.  For example for Item 1 the rates for MTS
amounted to €99.78, CPI - €96 and R Vella - €121.80.

Mr Vella said that the rate offered for Item 1 was that of €17.35, the specified man
hour.  If an assistant electrician was to be required an additional charge was to be
incurred.  The number of available personnel was not specified and the Evaluation
Committee had no right to adjust the submitted rate.

Eng D’Anastasi explained that the required works specified in the tender consisted of
general cases, such as, fault finding, that could be covered by one person in
possession of a Licence A or Licence B.  The exception would be if one had to wire a
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whole place. Therefore it did not make sense to change the submitted rate by adding
the second person for all cases.

Perit Mifsud Borg stated that Clause 4.01.8 in the tender dossier specified the
personnel requirements with the rates per hour and not per man hour.  Mr Vella
quoted a rate per man hour and an additional rate for an assistant if required.  Two
persons and sometimes more were required for the works to be done.  If in doubt the
appellant could have submitted a clarification regarding the number of personnel
required. Health and Safety Regulations specify a minimum of two persons for any
one job.

Mr Vella argued that if the need for an assistant should arise he would notify the
Department beforehand.  If one had the right type of equipment Health and Safety
Regulations allow a person to work on his own.

Perit Mifsud Borg said that Clause 4.0.18 states “The contractor shall make available
at least two electricians with Enemalta’s wireman’s licence A and one electrician with
Enemalta wireman’s licence A and B for this contract.”

Mr Azzopardi explained that their quoted rate offers the service of one person.  If the
department feels that for that particular job an extra person was required the appellant
would provide for another person against an additional charge.

When the Chairman of the General Contracts Committee asked if he felt that more
than one person was required for the works indicated in Clause 4.0.18, Mr Vella said
that not all items required two persons.

Eng D’Anastasi said that MSB Consultants who are experts in Health and Safety
certifies the mode of operation, the providing of assistance and the equipment gear
submitted by Raymond Vella & Co Ltd.  He also asked if a person in possession of
Licence A and another of Licence B were to be present on every required job.

Perit Mifsud Borg reiterated that Clause 4.0.18 always specified two or more persons
and that he was still of the opinion that the offer submitted by the appellant was not
the cheapest submitted offer.

The Chairman of the Contracts Committee brought to the attention of the appellant the
last part of Clause 4.0.18 which states “Should the contractor feel that he requires
additional unskilled staff to carry out works such as chasing and first fix installations,
he may do so without extra cost to the Client.”

Mr Azzopardi said that they were offering unskilled staff free of charge and that if one
took into consideration Items 2 and 4 with two persons on a job of more than two
hours, their submitted offer would still be the cheapest offer.

After deliberating on the submission and from the evidence given the Committee
agreed that Raymond Vella & Co Ltd did not submit is quotation as per tender
document but qualified its rates when it indicated further rates for personnel assisting
the electrician. It is therefore the Committee’s opinion that MRRA were right in their
recommendation to award the above-mentioned contract to CPI and MTS.
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Hence, the General Contracts Committee resolved that the objection by Raymond
Vella & Co Ltd should be not be upheld.  The Committee also agreed that the deposit
paid should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

C Gatt
Member

1 December 2009
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Case Number 27

Meeting of the General Contracts Committee

18 December 2009

716/RD/09 – Tender for the Supply and Delivery of Office Chairs.

Final Decision

Studio Moda objected to the recommended award of this tender. Appellants stated that
in no part of the tender document is it mentioned or made to be understood that if the
goods were not delivered in three weeks the tender will be dropped, disqualified or
not considered. The company claimed that if it quoted a delivery period of four weeks
minimum while the tender requested a three week delivery period, then, it should have
been contacted and requested to confirm whether it can meet the delivery requirement
of the tender.

The General Contracts Committee convened to discuss and decide the objection raised
by Studio Moda Ltd after the published recommendation by Malta Transport
Authority for award of the above captioned tender to Omni Stat Ltd.

The following persons were present for the hearing:

Malta Transport Authority - Mr Joseph Caruana
Mr Lawrence Darmanin

Studio Moda Ltd - Mr Mark Borg

Omni Stat Ltd - Mr Mark Schembri
Dr Carlo Vigna

Mr Borg stated that when he enquired why his offer was disqualified since no reasons
were given by the Evaluation Committee, he was verbally informed that the timing of
the delivery standard was not reached.  Studio Moda Ltd did not agree with this
decision because although the tender dossier specified a delivery period of three
weeks, a form with a fill in the blanks regarding the delivery period was also included.
The mandatory requirements were the submission of the bank guarantee, non
collusive document, original ETC certificates, samples of upholstery and certification
of chairs.  The delivery period was not part of the exclusion criteria.

Since they submitted all the required information and the difference between the
published and their submitted delivery period was only that of one week, the
Evaluation Committee could have clarified whether it was possible for Studio Moda
Ltd to reduce their submitted delivery period.

Mr Caruana explained that he was not the Chairman of the Evaluation Committee but
he was briefed by the Chairman and was also assisted by a member of the Evaluation
Committee.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

110

Mr Caruana brought to the attention of the General Contracts Committee page 26 of
the tender dossier wherein it was specified that the required delivery period was that
of three weeks.  Therefore the offer submitted by the appellant had to be disqualified
since he submitted a delivery period of four to five weeks.

Mr Borg reiterated that the delivery period was not specified as mandatory and that
the Evaluation Committee could have clarified it.

Dr Vigna said that the appellant was confirming that he submitted a different delivery
period to the requested one and that submitted information could not be changed after
the opening session.

When the Chairman of the General Contracts Committee asked if he was aware of the
specified delivery period, Mr Borg answered that he knew about it but was misled by
the tender form.  Since delivery period was not specified as mandatory as usually
happens in other calls for tenders, the Evaluation Committee should have clarified it
since that is the usual procedure.

It was not the first time that they submitted a different delivery period and the
Evaluation Committee clarified it.  They did not realize that their offer did not
conform to the tender’s conditions and specifications.

Mr Caruana said that the tender form is a standard form and if the bidder specified a
delivery period of less than three weeks the offer would have been accepted.

After deliberating on the submissions and from the evidence given the Committee
agreed that since the offer submitted by Studio Moda Ltd did not satisfy the stipulated
delivery period when it was aware of it, the Malta Transport Authority were right in
their disqualification of the offer made by Studio Moda Ltd and the recommendation
to award the tender to Omnistat Ltd.

Hence, the General Contracts Committee resolved that the objection by Studio Moda
Ltd should not be upheld.  The Committee also agreed that the deposit paid should be
forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member

O Vassallo V Camilleri
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Member Member

C Gatt
Member

22 December 2009
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Case Number 28

Meeting of the General Contracts Committee

18 December 2009

UM 1395 – Tender for the Supply and Installation of Extra Low Voltage, data

cabinets, raised flooring and access control services for the Secondary Data

Centre hosting the super computing cluster at the University of Malta.

UM 1396 – Tender for the Supply, Installation and Commissioning of an inert

gas suppression system for the Secondary Data Centre hosting the super

computing cluster at the University of Malta.

Final Decision

Fire-Tech Ltd objected to the recommended award of both tenders. It claimed that
their tenders were technically compliant and cheaper priced. Fire-Tech claimed that
nobody ought to be penalized, let alone disqualified, due to not having followed a rule
that does not result directly from any law but rather from an administrative process.

The General Contracts Committee convened to discuss and decide the objections
raised by Fire-Tech Ltd after the published recommendation by The University of
Malta for award of the above captioned tenders to Alberta Fire Safety & Security Ltd.

The following persons were present for the hearing:

University of Malta - Mr Robert Sultana, Dir ITC
Dr Charmaine Cristiano
Mr Karm Saliba

Fire-Tech Ltd - Mr Charles Micallef, General Manager
Dr Antoine Naudi

Alberta Fire Safety & Security Ltd - Ms Joanne Pecorella
Dr John Gauci

Before the hearing was initiated it was agreed that since all interested parties for both
appeals as well as the motivation of appeal were the same, they were to be heard
during the same session.

Dr Naudi stated that Part 1 of the Instructions to Tenderers specified the documents
that were to be submitted with the offer.  Any tender document which is not
accompanied by the requested information would be automatically disqualified.

Fire-Tech Ltd did not submit items c)  ETC Certificate, d) number of workers and
their skills to be engaged and e) a detailed programme of works to be carried out
(clause 2.42 of the Conditions of Contract).  Thus they were disqualified as they were
informed by an email dated 11 October, 2009 after they queried the reason for
disqualification since their submitted offers were 33% and 18% cheaper than the
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recommended offers.  Since their offers were considered as administratively non-
compliant they were not evaluated further and that goes against the principle of
equality and natural justice.

Dr Naudi referred to a sentence by the Court of Appeal dated 27 June, 2008 (Dr Peter
Fenech vs Director of Contracts) wherein it was decided that although the offers were
sealed in a box but not in separately sealed envelopes the Evaluation Committee
should still have evaluated the submitted offer. Procedures have to be established by
law and not by an administrative decision. Since there is a similar case, University of
Malta should have either evaluated the offer as it was submitted or Fire-Tech Ltd
should have been asked to submit the missing documents.

Reference was also made to a decision taken on the 17 November 2009 by the Public
Contracts Appeals Board (CT/A/07/09) wherein it was stated that there was ample
time for the appellant to install the missing services (airconditioning units) as
requested in the tender.

If one referred to Clause 2.42 as instructed in Part 1 of the Instructions to Tenderers,
point e) Programme of Works, one would find a clause pertaining to Protection of
Works and not Programme of Works.  Clause 2.31 referred to Schedule of Works
wherein it was stated that the contractor was to submit a detailed programme of works
within 15 days from the signing of the contract.

Dr Naudi reiterated that since these tenders were to be procured through public funds
and since their submitted offers were that of €39,000 and €20,000 against €52,000 and
€24,000 of the recommended bidder i.e. a 33% and 18% difference, these tenders
were to be evaluated.  The Evaluation Committee should recommend tenders that
were the best value for money.

Dr Cristiano explained that the specific mandatory requirements were published bold
and underlined.  The decisions that Dr Naudi referred to had nothing to do with this
hearing since boxes, systems, procedures and practice were not the same and premises
were different from documents.  The documents that were considered as mandatory
requirements were not asked for in a frivolous way but they were needed for a more
detailed evaluation.

There was a typing error in the tender dossier and Clause 2.42 should have read 2.31
but Fire-Tech Ltd could have clarified this inconsistency once they were aware of it as
instructed in Clause 1.23 of the Tender Dossier.

Dr Naudi emphasized that their objection was based on the fact that their offer should
have been technically evaluated and not that they should have been awarded the
tender.  He was the one who found out that Clause 2.42 was erroneously quoted and
not his clients.

Dr Cristiano reiterated that the appellant had three missing documents and not just the
programme of works.  If one had to go by the thesis of Dr Naudi there would be no
room for tender documents including conditions and specifications as according to
him only the Law is binding.
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Mr Saliba said that Fire-tech Ltd had three missing documents but were contesting
only the submission of the Programme of Works but were erroneously quoting Clause
2.31.  In the Instructions to Tenderers, bidders were requested to submit a Programme
of Works but Clause 2.31 specified that a detailed Schedule of Works was to be
submitted within 15 days of the signing of the contract after its contents were
discussed with the Contracting Authority.

Dr Gauci explained that according to Clause 27 (3b) of the Public Contracts
Regulations a tender has to be administratively and technically compliant in order to
be recommended for award.  If the appellant had any doubt regarding the tender’s
requirements, he could have submitted a clarification.

When the Chairman of the Evaluation Committee asked Fire-Tech Ltd if they were
aware that they did not submit three mandatory documents they stated that they were
not contesting the non submission of these documents but that their offer should have
still been technically evaluated.

After deliberating on the submission and from the evidence given the Committee
agreed that since the offer submitted by Fire-Tech Ltd did not satisfy the tender
dossier’s requirements, University of Malta Ltd were right in their recommendation to
disqualify the bids of Fire-Tech Ltd and award the tenders to Alberta Fire Safety &
Security Ltd.

Hence, the General Contracts Committee resolved that the objections raised by Fire-
Tech Ltd should not be upheld.  The Committee also agreed that the deposit paid
should be forfeited.

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

C Gatt
Member

C J Delicata
Member

O Vassallo
Member

V Camilleri
Member

J Mizzi
Member

Member

22 December 2009
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Case Number 29

Meeting of the General Contracts Committee

18 December 2009

WSM 232/2009 – Period Contract for the Collection and Export of Dry Batteries

from the Marsa Sorting and Storage Facility.

Final Decision

Specto Ltd objected to the recommended award of the tender. It maintained that its
offer was considered as non compliant without giving any further information. The
tender is being recommended for award to the only compliant tender.

The General Contracts Committee convened to discuss and decide the objection raised
by Specto Ltd after the published recommendation by WasteServ Malta Ltd for award
of the above captioned tender to Green Skip Services Ltd.

The following persons were present for the hearing:

WasteServ Malta Ltd - Ing Aurelio Attard
Dr Stefan Frendo
Ms Daniela Grech

Specto Ltd - Mr Francis Micallef
Dr Chris Grima
Ms Nicolette Micallef

Green Skip Services Ltd - Ms Mary Gaerty
Dr Raphael Fenech Adami

Mr Micallef explained that their objection was aimed directly at the process of the
evaluation and not at the Contracting Authority or the Evaluation Committee.  The
three submitted offers were technically non-compliant but while two of the offers
were disqualified, the Evaluation Committee recommended for award the other offer
that was also technically non-compliant.

The contracting authority itself confirmed that at the closing date of the tender none of
the submitted offers conformed to Article 2.2.12, wherein one of the requirements was
the submission of a MEPA export permit for the specified waste stream. Failure to do
so should have rendered the tender submission ineligible for further consideration.

Public domain shows that none of the offers are compliant.  WasteServ had included a
number of mandatory requirements in the tender dossier. One of these requirements
was the presentation of a MEPA export permit. Since no export permit was submitted
no offer could be recommended for award.

Dr Frendo confirmed that none of the bidders submitted an export permit because the
process to obtain this permit takes a long time and is quite expensive. The appellant
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was not disqualified because he did not submit the export permit.  After the
submission of the offers WasteServ had two options, either to exclude everyone or no
one.  They decided to exclude no one due to the non-submission of the export permit.

Specto Ltd was not compliant with another requirement that was also specified in
Clause 2.2.12, namely that a “MEPA Waste Broker registration for the specified
waste stream was to be submitted”.  Therefore since Specto Ltd did not have the
necessary code with which one could apply for the export permit, the offer was
disqualified.  The recommended bidder had the required code and could apply for the
export permit.

Dr Frendo enquired whether the appellant was asking to be re-integrated in the
evaluation process or if he was asking for the tender to be cancelled.  Cancellation of
this tender would result in a waste of resources, time and money.  It will also create a
big injustice with the recommended bidder.

From a legal view one can complain about something only if it directly affects the
complainant but this is not the case. Therefore the motive of appeal should not be
accepted by the General Contracts Committee since it is not the reason why the offer
submitted by Specto Ltd was disqualified.

Ing Attard stated that WasteServ confirmed with MEPA that no one was in possession
of an export permit. In fact the previous tender had to be cancelled.  The tender was
re-issued since WateServ has an urgent need to export these batteries.  The
confirmation by MEPA was received after the tender was published.  A Waste Broker
Permit with the specified code was required since this battery waste stream was
dangerous to handle and manage.  Specto Ltd did not have it and was therefore
disqualified.

Mr Micallef said that they were not informed of the reason for disqualification.
Before the closing date of the tender, Specto Ltd enquired about the MEPA Export
Permit and on the 10th September, 2009 WasteServ confirmed that an export permit
was required.  Once WasteServ received MEPA’s communication during the call for
tenders, they could have sent a clarification.

Mr Micallef stated that after he lodged his objection, a WasteServ official called him
to explain why his offer was eliminated and to inform him that MEPA told WasteServ
to proceed with the evaluation on the MEPA Waste Broker’s registration code in the
absence on an export permit.

Dr Grima insisted that the Contracting Authority should decide as it did in the
previous tender otherwise the goalposts would be shifted.  The tender’s conditions
were drawn up by WasteServ.  They were informed that no one was in possession of
an export permit for the specified waste stream and they still insisted on the
submission of such a permit.  This tender was issued for the “Sorting, Packaging and
Export of Dry Batteries”.  If this process continues WasteServ would be signing a
contract with someone who cannot fulfill his obligations since no export permit is in
hand.

Dr Frendo emphasized that the recommendation for award was not a mistake but a
decision taken by the Evaluation Committee.  The export permit will be issued once
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Green Skip Services Ltd was in possession of the stored batteries because one has to
be in possession of the material in order to be able to apply for the export permit.

Dr Fenech Adami said that once no one had the export permit and therefore all
bidders were on the same level.  The appellant admitted that his offer was not fully
compliant.  Green Skip Ltd submitted the MEPA Waste Brokerage Permit with the
necessary code and that rendered their offer fully compliant for the handling of such
waste.

Ing Attard explained that the Regulations do not explain the evaluation process and if
a requirement impedes the evaluation process due to circumstances that are beyond
the control of the bidders, the requirement in question is to be over-ruled.

When the Chairman of the General Contracts Committee asked if any of the bidders
were in possession of the required MEPA export permit, all the persons attending the
appeal replied in the negative. Dr Frendo answered that in order to apply for the
permit one had to have the material at hand and that no export can be affected with
just the broker permit.

Ms Grech explained that Mr Michael Sant of MEPA informed them that the Waste
Broker Registration specifies that one is to export the waste stream in accordance with
the EU Directive and will then obtain the export permit.  Waste cannot be exported
with just the registration.

The Chairman then asked Green Skip Services Ltd if they were in possession of the
export permit at the closing date of the tender’s submission.  Ms Gaerty replied that
they applied for the export permit but in order for it to be processed they had to have
the material at hand.

After deliberating on the submissions and from the evidence given the Committee
agreed that there were no bidders fully compliant with the tender conditions and
specifications. In the circumstances this tender cannot be awarded but should be
cancelled.

Hence, the General Contracts Committee resolved that the objection by Specto Ltd
should be upheld.  The Committee also agreed that the deposit paid should be
refunded

Francis Attard
Chairman

J. Borg Grech
Member

M D Aquilina
Member

J Mizzi
Member

C J Delicata
Member
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O Vassallo
Member

V Camilleri
Member

22 December 2009
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PART 2

Complaints decided by the

Public Contracts Appeals Board
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 141

CT 2479/2008

Negotiated Procedure for the Publicity Campaign for and Marketing of the

Employment Aid Programme

This call for tenders for a contracted value of € 228,994 (Lot 1) and € 159,006 (Lot 2)
was published in the Government Gazette on 7 October 2008.  The closing date for
this call for offers was 21 October 2008.

Two (2) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, on
4 December 2008, Messrs Outlook Coop Ltd filed an objection against the decision
taken by the General Contracts Committee to award the tender in caption to Messrs JP
Advertising Ltd / Impetus Europe Consulting Group.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a hearing on 16 January 2009 to discuss this objection.

Present for the hearing were:

Outlook Coop Ltd

Mr David Bezzina
Mr Godfrey Kenely

Evaluation Committee - Employment and Training Corporation (ETC)

Mr William Spiteri Chairman
Mr Felix Borg Member
Mr Martin Casha Secretary

JP Advertising Ltd / Impetus Europe Consulting Group Ltd

Ms Melina Gove
Mr Adrian Fabri
Mr Melvin Cuschieri

Department of Contracts

Mr Francis Attard Director General
Mr Bernard Bartolo Assistant Director, EU Related Procurement
Mr Nicholas Aquilina Assistant Principal

HSBC

Mr Silvano Pullicino Manager
Mr Marco Saliba Team Leader
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After the Chairman’s brief introduction, the representatives of Outlook Coop Ltd, the
appellant Company, were invited to explain the motive of their objection.

Mr Godfrey Kenely, representing Outlook Coop Ltd, informed the PCAB that their
objection concerned two aspects of the tender documentation.

Mr Kenely explained that at a meeting held on 7 October 2008, Mr Bernard Bartolo,
Assistant Director at the Contracts Department, had been specifically asked if there
was the need to present a new tender guarantee and Mr Bartolo had instructed them to
change the reference number of the original tender guarantee and to extend its expiry
date.  Mr Kenely further explained that these instructions were communicated to their
bankers, HSBC.  He added that HSBC had informed Outlook Coop Ltd that it was
their practice to inform the Contracts Department, by way of letter, with the change in
reference number and the extension of the expiry date of the tender guarantee.  The
same appellant Company’s representative then stated that Mr Nicholas Aquilina, an
official of the Contracts Department, had informed them over the phone that the
department had received the new bid bond and that was also confirmed by Mr Bartolo
of the same department.

At this point Mr Kenely stated that he could not recall the exact date when these
Contracts Department officials had communicated this information to his firm.

Mr Kenely conceded that the service tender submission ‘form’ that they submitted
was not signed however he felt that they should object in this regard contending that
these same declarations and signatures were given in other sections of the tender
documentation and, more importantly, since this was a negotiated procedure they had
already given this information to the contracting authority in their original
submission.  He added that they had to re-submit this information because there was a
change in the budget of this tender and in the timeframe to execute the services.

Mr David Bezzina, also representing the appellants, admitted that whilst it was true
that the service tender submission ‘form’ submitted by his firm had not been signed,
yet, the contracting authority had this information as it was submitted with their
original bid.   He added that he was aware that, in spite of the fact that this was a
negotiated tender, yet it was not a continuation of the original tender.  Mr Bezzina
declared that they were not contesting the price or any other aspect of the tender but
the fact that they were not allowed to compete because of an administrative
shortcoming.

Mr William Spiteri, Chairman of the Evaluation Committee, explained that two offers
were received and that when the Committee was compiling the Administrative Grid it
transpired that the offer made by Outlook Coop Ltd was not accompanied by the
required bid bond and that the service tender submission ‘form’ had not been signed.
He sustained that the Evaluation Committee arrived at this decision on the basis of the
following tender conditions:

clause 4 All tenders submitted must comply with the requirements in the
tender  dossier and comprise an original and valid tender
guarantee (Bid Bond);
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clause 4.2 (4) The contracting authority reserves the right to disqualify any
Tenderer who fails to submit any of the documents requested or
to submit incomplete or unsigned documents; and the Service
Tender Submission Form: One signed original of this tender
submission form (including ……..) must be supplied together
with three copies.

Mr Spiteri concluded that in view of these shortcomings, the Evaluation Committee,
unanimously, agreed that the offer by Outlook Coop Ltd should be rejected at the
administrative evaluation stage.

Mr Kenely interjected to remark that they did not submit the tender guarantee with the
tender documentation because they were informed that HSBC itself would inform the
Contracts Department of the change in reference number and the extension of the
validity date of the tender guarantee, in fact, Outlook Coop Ltd had submitted with its
offer the letter they had sent to HSBC conveying these instructions.

At this stage it was noted that:

(i) the letter of Outlook Coop Ltd to HSBC  was dated 16 October 2008;

(ii) the letter of HSBC to the Contracts Department informing them of the
changes effected with regard to the change in reference number and
expiry date extension was dated 17 October 2008;

(iii) the closing date of the tender was 21 October 2008, and

(iv) HSBC letter had reached the Contracts Department on the 27 October
2008 as demonstrated by the official stamp thereon.

The PCAB moved on to establish when the tender guarantee did actually reach the
Contracts Department.

Mr Nicholas Aquilina, a Contracts Department’s official, under oath, declared that
according to the Department’s registry, the original letter sent by HSBC was received
on 27 October 2008 as evidenced by the official stamp thereon.  He added that it was
normal procedure that letters were marked ‘received’ on the same day that they
actually reach the Department.  Mr Aquilina referred to the letter of objection by
Outlook Coop Ltd dated 4 December 2008 wherein it was stated that he, Mr Aquilina,
had phoned Outlook Coop Ltd to confirm the receipt of the new bid bond.  Mr
Aquilina declared that:

(i) it was not part of his duties to communicate by phone such information to
tenderers

(ii) he did not phone Outlook Coop Ltd as was being alleged but it could be
that Outlook Coop Ltd had phoned him and he confirmed but, then again,
he could not have confirmed the receipt of a document when that
document had not been received by the Department by that time.  Mr
Aquilina remarked that, usually, a bid bond was submitted as part of the
tender documentation and not by mail and he added that since he did not
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work at the Department’s registry he could not tell how the registry
conducted its business.  However, continued Mr Aquilina, it was very
unlikely that a letter would be stamped as ‘received’ ten days after it
reached the Department.

Mr Francis Attard, Director General (Contracts),  under oath, outlined the general
procedure how the registry handled the correspondence received by the Department
and confirmed that it was normal practice for registry officers to stamp and register
letters on the same day of receipt.   He added that it was not the norm to retain the
envelopes of letters received.

Mr Silvano Pullicino, an HSBC Bank Manager, was asked by the PCAB whether
there were instances when an HSBC letter reached its destination 10 days after its
date; in other words, whether letters were dispatched to their destination by HSBC on
the same day, or else, days later.  Mr Pullicino, under oath, declared that as far as he
was aware, at HSBC they had no such problem and that letters were usually sent on
the same day or, the most, on the following day, depending on the time of day that the
Bank received the instructions from the client.  Mr Pullicino added that it was the
norm that unless the client instructed the Bank that one would be picking up such a
letter, then the Bank would send the letter to its destination and that was the instance
under reference otherwise the Bank would not have mailed the letter to the Contracts
Department.

Mr Kenely explained that they did not send a fresh letter of guarantee because they
had been instructed to amend the existing one and hence on the 16 October 2008 they
instructed the Bank to effect the required amendments to the letter of guarantee.   He
claimed that there was no element of negligence on their part.

The Chairman, PCAB, remarked that the Evaluation Committee had to decide on the
documentation available and, in this case, it resulted that the offer of Outlook Coop
Ltd was not accompanied by a valid tender guarantee, whereas, the tender submission
‘form’ was submitted unsigned.  He added that, in this particular instance, HSBC was
contending that it sent the letter on the 17 October 2008 whereas the Department of
Contracts had stamped the letter as having been received on the 27 October 2008
which meant that on the closing date of the tender, i.e. the 21 October 2008, the
contracting authority did not have a valid letter of guarantee in respect of Outlook
Coop Ltd.

The PCAB observed that, with regard to the Service Tender Submission ‘Form’, no
one was contesting the fact that it was submitted without the required signature, that
the document was a mandatory requirement in this tender and that it was an important
element of the tender documentation.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 4 December 2008, and also through their verbal submissions presented
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during the public hearing held on 16 January 2009 had objected to the decision
taken by the General Contracts Committee;

having noted Mr Kenely’s concession that the service tender submission form
that the Co-Operative had submitted was not signed albeit the Co-Operative’s
administration was fully aware of the fact that (a) this was a mandatory
requirement and ((b) in spite of the fact that this was a negotiated tender, yet it
was not a continuation of the original tender;

having established that the appellant Company’s major disgruntlement was
attributed to the fact that they were not allowed to compete because they fell
short of properly submitting the requested documentation in the mandatory
format;

having also taken note of the Chairman of the Evaluation Committee’s
explanation regarding the reason as to why the appellant Company had failed
to comply with tender specifications;

having noted that the appellant Company’s representative had stated that HSBC
had informed them that they would have notified the Contracts Department of
the change in reference number and the extension of the validity date of the
tender guarantee;

having taken cognisance of the fact that HSBC’s letter had apparently reached
the Contracts Department some six days after the actual closing date of the
tender;

having noted the various declarations made under oath by representatives of all
interested parties, particularly those made by DG Contracts, as well as, Mr
Pullicino, with regard to the actual procedure normally followed in so far as
dispatch, receipt and eventual formal registration of all correspondence;

having noted the different views expressed by both the appellant Company’s
representatives and Mr Aquilina as regards their telephone conversation’s real
scope, the actual originator of the call and the details of the said conversation,

reached the following conclusions, namely:

1. The PCAB argues that, whilst not fully in a position to establish the real
reason as to whether (a) a letter was actually sent by HSBC to the Contracts
Department on the same day that the said letter’s date is suggesting, or (b)
whether the same letter was actually received by the Contracts Department on
the day it was rubber stamped by the Contracts Department’s Registry or (c)
whether it was Maltapost plc’s fault due to an excessive delay, yet it feels that,
under the circumstances, it has to give the benefit of the doubt to the Contracts
Department as it considers that an oversight could, possibly, delay a dispatch
of a letter rather than a formal rubber stamping by a Department’s Registry.
Furthermore, to date, Maltapost plc’s service is considered to be efficient thus
strongly reducing the possibility that a letter sent on 17 October 2008 could
have only reached somewhere else in Malta on 27 October 2008;
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2. The PCAB feels that, regardless of (1) above, the public admission made by
the appellants’ representatives that the service tender submission form they
had submitted had not been signed by them despite the fact that they were
fully aware of the fact that this was a mandatory requirement, is grave enough
to warrant outright rejection of this objection.

As a consequence of (1) to (2) above this Board finds against the appellant Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
refunded.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

26 January 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 142

CT2463/2008 MTA 732/2008

Tender for the Design and Construction of a Modular Stand for ITB and IMEX

Fairs in Germany for a two year period 2009-10

This call for tenders was, for a contracted value of € 200,000 (covering a two year
period) was originally published in the Government Gazette on 28.10.2008.  The
closing date for this call for offers was 25.11.2008.

Two (2) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, Zaffarese
Exhibitions and Events Ltd (ZEE LTD) filed an objection on 15.01.2009 against the
award of the tender in caption to Malta Fairs and Convention Centre (MFCC)

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a public hearing on 05.03.2009 to discuss this objection.

Present for the hearing were:

Zaffarese Exhibitions and Events Ltd (ZEE Ltd)

Mr Benny Zaffarese Manager
Dr David Farrugia Sacco Legal Representative
Mr Thomas Farrugia Director

Malta Tourism Authority (MTA)

Mr Josef Formosa Gauci CEO and Chairman Adjudicating Board
Mr John Maestre Manager MTA and Member of the Adjudicating Board
Mr Patrick Attard Procurement Officer
Dr Michael Psaila Legal Advisor

Malta Fairs and Convention Centre (MFCC)

Mr Reuben Caruana Managing Director
Dr Godfrey Mifsud Legal Advisor

Casapinta Design Group Ltd

Mr Tonio Casapinta Managing Director

Department of Contracts

Mr Francis Attard Director General
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During the Chairman’s brief introduction, he informed those present that the reason
that this case was called at short notice arose from the fact the term of the Public
Contracts Appeals Board had expired and, therefore, it could not function for a certain
period of time until it was formally reconstituted or reappointed, something which
took place only recently.

Mr Benny Zaffarese, representing the appellant Company, Zaffarese Exhibitions and
Events Ltd (ZEE Ltd), was invited to explain the motives of his objection.  This was
followed by interventions by the representatives of the Malta Tourism Authority, the
Adjudicating Board, Casapinta Design Group Ltd and the Department of Contracts.

Mr Zaffarese referred to the reasoned letter of objection dated 23rd January 2009,
where three main areas were appealed against, namely, the

(i) price
(ii) issue of addenda beyond the date stipulated in the tender regulations and
(iii) alleged unfounded and discriminatory remarks expressed in the evaluation

report with regard to his offer

Mr Zaffarese remarked that the tender was awarded for the total price of €129,100.
He went on to explain that this tender covered two participations at two different
international exhibitions held in Germany, namely the ITB and the IMEX, and,
according to his interpretation of the schedule of tenders displayed in the notice of the
Department of Contracts on the 25 November 2008, the awarded tenderer had quoted
the following prices:

        Item 1 (ITB)      Item 2 (IMEX)
1st Yr 2nd Yr 1st Yr 2nd Yr

With raised flooring 74,150 30,075 54,950 27,475
Without raised flooring 70,550 35,275 52,550 26,275

At this point, the Chairman PCAB, drew the attention of Mr Zaffarese that the figures
that he was quoting did not tally with those in the bills of quantities submitted by
MFCC and, following a verification exercise between the original submission made
by MFCC and the original ‘Schedule of Tenders’, it transpired that the figures quoted
by Mr Zaffarese in respect of the 2nd year, which reflected the amounts shown in the
second line of the schedule in respect of Tenderer No. 1 MFCC, did not feature in the
bills of quantities drawn up by MFCC.

Mr Francis Attard, Director General (Contracts Department), explained under oath
that the schedule of tenders was drawn up by the Contracts Department Committee at
tender opening stage and that, at that time, none of the committee members were
present at the department.  However, Mr Attard confirmed that the document that Mr
Zaffarese was quoting from was a true copy of the original schedule of tenders that
was displayed on the department’s notice board.  Mr Attard went on to compare the
figures quoted by MFCC in its original submission with the figures shown on the
schedule of tenders in respect of Tenderer no. 1, namely, MFCC, and he confirmed
that the figures shown in the first line of the schedule tallied with the amounts quoted
in the bills of quantities submitted by MFCC.  Albeit, according to Mr Attard, it was
evident that these figures covered the two-year period indicated in the tender, yet, he
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could not tell what the figures shown in the second line of the schedule, namely,
€30,075; €35,275; €27,475; €26,275 and €4,700, represented.

Mr Patrick Attard, Procurement Officer (MTA), formally testified that the tender was
issued for two fairs, namely, ITB and IMEX, for two years, and that tenderers were
required to submit a quote for each fair, one quote ‘including’ and another quote
‘excluding’ the raised flooring.  He added that the tenderers were not required to
quote a price for the first year and a separate price for the second year.    Mr Attard
remarked that two tenders were submitted, one by MFCC, which quoted for both
fairs, and the other tender comprised an offer by ZEE Ltd for ITB and an offer by
Casapinta Design Group for IMEX.

Mr Attard (MTA) stated that, in his opinion, it was quite clear that the prices included
in the evaluation report reflected the prices quoted by MFCC in its original
submission.

The same witness proceeded by testifying that he could not tell what the amounts
listed in the schedule of tenders against Tenderer no.1 (second line) – which, during
the hearing it transpired that Mr Zaffarese had interpreted them to refer to the second
year of the two-year period covered by this tender - represented.

At this stage the Chairman, PCAB, quoted from a letter dated 21st November 2008
signed by ZEE Ltd and Casapinta Design Group, stating that the latter will be the lead
contractor in respect of the ITB 2009/10 and ZEE Ltd will be the lead contractor in
respect of IMEX 2009/10.

Mr Zaffarese stated that, on this particular issue, the Department of Contracts had
advised them that if, eventually, they would be awarded the tender they will have to
enter into a joint venture.  It was, therefore, established that, as things stood,
technically ZEE Ltd was responsible for his bid for IMEX and Casapinta Design
Group was responsible for ITB, so much so, that the latter chose to withdraw his
appeal.

Mr Tonio Casapinta, acting on behalf of Casapinta Design Group, declared under oath
that his firm was the lead contractor for ITB and ZEE Ltd was the lead contractor for
IMEX.  He also confirmed that the advice they were given by the Contracts
Department was in the sense that, if they were awarded the tender, they would have to
enter into a joint venture.  He also confirmed that two tender forms were submitted,
one signed by Casapinta Design Group and one by ZEE Ltd, but under one covering
letter. Mr Casapinta explained that he had withdrawn his appeal for commercial
reasons.

Mr Josef Formosa Gauci, Chief Executive Officer of MTA and Chairman
Adjudicating Board, took the stand and gave his testimony under oath.  He explained
that the bids received had been referred to the experts of the Malta Tourism Authority
(MTA) in Germany and that the decisive aspect in the award of this tender was the
wide variation in the prices offered, namely €74,150 for ITB and €54,950 for IMEX,
totalling €129,100, quoted by MFCC, against the €128,000 and €86,300, totalling
€229,200 quoted by ZEE Ltd and Casapinta Design Group. He added that, according
to the tender document, this contract covered a period of two years, namely 2009/10.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

129

Mr Formosa Gauci confirmed that the Adjudicating Board compiled the prices from
the bids received and not from the Schedule of Tenders.

The Chairman, PCAB, remarked that, although the ‘Schedule of Tenders’ contained
amounts which one could not establish what they represented and, as a consequence,
to a certain extent, that schedule could have been misleading, yet, it was becoming
quite clear to one and sundry that the original offers submitted by the tenderers –
which were the basis upon which the Adjudicating Board drew up its report – amply
demonstrated that the appellant Company was not discriminated against because its
offer was much higher than that of MFCC.

Dr David Farrugia Sacco, legal advisor to the appellant Company, requested a short
suspension of the proceedings to consult with his client.  On the resumption of the
proceedings, Dr Farrugia Sacco pointed out that the ‘Schedule of Tenders’ was
misleading in certain respects and that his client had based his appeal with regard to
price on that information.  The Chairman, PCAB, stated that, in his opinion, the
‘Schedule of Tenders’ failed to reflect clearly the original offers.  Yet, he also said
that it was made clear that this fact had no bearing on the Adjudicating Board’s
deliberations with regard to prices.

With regards to the issue of addenda beyond the date stipulated in the tender
regulations, Mr Zaffarese cited para. 2.4.2, which stated that:

No addenda will be issued later than six days prior to the date of receipt of
tenders except an addendum postponing the date for receipt of tenders or
withdrawing the request for tenders

The appellants’ representative pointed out that this provision was not adhered to as an
addendum was issued four days before the closing date.

The PCAB drew the attention of Mr Zaffarese that, even if what he was claiming was
correct, the fact was that the appellant Company had carried on with its participation
in this tendering process despite of the fact that it had the opportunity to show its
concern in regard on receipt of the addendum, namely, prior to the closing date of
tenders and not after the tender had been awarded.   The Chairman, PCAB, remarked
that, strictly speaking, this was not a matter that should be dealt with by the PCAB at
this stage but that the appellants should have dealt with it with the Department of
Contracts at the opportune time, earlier on in the process.

When the floor started discussing Mr Zaffarese’s claim regarding the alleged
unfounded/discriminatory remarks in the evaluation report relating to certain issues of
ZEE Ltd’s offer, the appellant Company’s representative pinpointed the following:

(a) “rigging: although required in the tender document it is not indicated
whether rigging is needed to suspend the border facia and revolving
cube”

Mr Zaffarese stated that this was not the case as in the bills of quantities he had
indicated that nine such things were required.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

130

(b) “the bar area presented could take only 8 stools whereas normally there
were 10”

Mr Zaffarese claimed that in the bills of quantities he had indicated that all the stools
were there and even the pictures that he submitted indicated 10 stools as requested.

(c) “no suggestion is made to integrate the requested infopoint into the stand
design”

Mr Zaffarese explained that the tender indicated that one ‘may’ submit the above
mentioned request, yet it was optional for one to give this information and that was so
because this matter had to be worked out with the supplier of the audio-visual items

(d) “no separate offer is given for AV equipment although this was required in
the tender”

Mr Zaffarese claimed that points had been deducted in his respect because of these
adverse comments and that he did not consider that fair in his regard.

Mr Formosa Gauci intervened to explain that the overall result of the adjudication
process was a combination of a number of considerations.  He added that these
remarks were made by the technical officers and that, from the technical point of
view, the offer submitted by Casapinta/Zaffarese was considered superior to that of
MFCC as reflected in the evaluation grid, namely, 63 points against 60.75.
Notwithstanding, the MTA’s CEO remarked that these were minor issues.

The attention of Mr Zaffarese was drawn to the fact that certain

(i) technical information, such as the cupboards and the material of the relief
structure and its realisation, had to be included in the bills of quantities and
that it was not sufficient to reproduce them on pictures or by claiming that
they would be the same as those used in previous fairs,

and

(ii) shortcomings found in ZEE Ltd’s submission were mitigated by superior
items found in the submission of Casapinta Design Group, as in the case of
the ‘layout’

Dr Michael Psaila, MTA’s legal advisor, remarked that what has been said during the
hearing demonstrated that the adjudicating board had performed its work properly and
had recommended the award of the tender to the most economically advantageous
bidder and, as a consequence, its decision should stand.   He also remarked that the
reasoned letter of objection was submitted late by ZEE Ltd.  Dr Psaila observed that
the other two bidders had made a separate bid and that they submitted two separate
appeals and therefore, the fact that one of them has withdrawn its objection had
rendered the appeal lodged by ZEE Ltd null.

The Authority’s legal advisor argued also that Mr Zafferese had made no
representations that he would execute the part of the tender in respect of which the
offer was made by Casapinta Design Group.
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Dr Farrugia Sacco remarked that during the hearing there emerged a number of
inconsistencies, especially in the schedule of tenders, and so the objection raised by
his client could not be termed frivolous.  He also asked the PCAB to consider whether
certain aspects of this tendering process should be re-examined on the basis of the
evidence given by his client.  Dr Farrugia Sacco contended that once the tender
submitted jointly by his client and Casapinta Design Group was considered admissible
in one covering letter, then one should not discard it at a later stage.  Dr Farrugia
Sacco argued that his client had made it clear that he had tendered for a particular fair
however, if the appeal were to be upheld, there was nothing that would preclude
Casapinta Design Group from executing its part of the contract.

Notwithstanding what Dr Farrugia Sacco had just stated, the Chairman PCAB noted
that, at a certain stage, the two bidders, namely, the appellants and Casspinta Design
Group, had acted as one, whereas, at a later stage, these two bidders acted separately
as demonstrated by the fact that Casapinta Design Group withdrew its complaint
whilst the appellant Company did not.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 23.01.2009, and also through their verbal submissions presented during
the public hearing held on the 5.03.2009, had objected to the decision taken by
the General Contracts Committee;

having taken note of all the documentation presented;

having during the public hearing heard and, subsequently, thoroughly
deliberated upon, all points raised by all witnesses and other interested parties’
representatives;

having noted that with regards to the issue of price, as remarked during the
hearing, the PCAB feels that the ‘Schedule of Tenders’ contained amounts
which one could not establish what they represented and, as a consequence, to
a certain extent, that schedule, as publicly displayed, could have been
misleading;

having ascertained that the Adjudicating Board’s recommendations were not
based upon the erroneous ‘Schedule of Tenders ‘ but on the bidders’ offer as
contained in their submitted tender

having also noted that the appellant Company argued that para 2.4.2 was not
adhered to in view of the fact that an addendum was issued four days before
the closing date;
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having also taken cognizance of Mr Zaffarese’s claim the alleged
unfounded/discriminatory remarks in the evaluation report relating to certain
issues of his Company’s offer;

having taken into consideration the appellant Company’s reasoning with
regards to the points which would have been otherwise awarded to them had
their offer been fairly judged;

having reflected on the remarks made during the hearing by the MTA’s CEO
who explained to those present that the overall result of the adjudication
process was a combination of a number of considerations made by the same
Board, including the fact that the same appellant Company’s technical
capability was considered superior to MFCC as reflected in the evaluation
grid;

having also reflected on the Adjudicating Board’s Chairman’s claim that
shortcomings found in the appellant Company’s submission were mitigated by
superior items found in the submission of Casapinta Design Group

reached the following conclusions, namely, the PCAB

1. is of the opinion that, despite any possible misleading representation of the actual
offers submitted in the ‘Schedule of Tenders’, which, according to the same PCAB,
renders the appeal lodged by appellants to be anything but frivolous, yet, it is also
quite clear that the original offers submitted by the participating tenderers
demonstrated that the appellant Company’s price offer was much higher than that of
MFCC;

2. is also of the opinion that, despite the appellant Company’s claim that para 2.4.2 was
not adhered to as an addendum was issued four days before the closing date, yet the
PCAB feels that the fact remained that the appellant  company had proceeded with its
participation in this tendering process notwithstanding that it had the opportunity to
show its concern in regard on receipt of the addendum, namely, prior to the closing
date of tenders and not after the tender had been awarded;

3. considers that the reasoning behind the appellant Company’s calculation of its
technical score does not hold in view of the fact that during the hearing it was
stipulated that remarks made by the Adjudicating Board were regarded by the
appellants as being derogatory when this was not the case at all, let alone such
remarks leading the adjudicators to give a lower score;

4. feels that the Adjudicating Board had performed its work properly and had
recommended the award of the tender to the most economically advantageous bidder
and, as a consequence, its decision should stand.

As a consequence of (1) to (4) above this Board finds against the appellant Company.
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Due to the fact that this Board does not consider the appeal lodged by appellants to
have been frivolous, it recommends that the deposit submitted by the said appellants
be refunded in its entirety.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

10 March 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 143

Advert. No. 264/2008 – CT 2282/2008 – WSM 182/2007/1

Tender for the Collection of Waste from Various Recyclable Waste Collection

Sites

This call for tenders was, for a contracted value of € 1,062,401 was originally
published in the Government Gazette on 19.12.2008.  The closing date for this call for
offers was 24.02.2008.

Six (6) different tenderers submitted their offers.

Following notification sent by Director of Contracts containing the decision taken by
the General Contracts Committee not to allow Mr Wayne Cassar’s offer to be
analysed further due to the latter’s non compliance with submission of the required
bid bond, considered as a mandatory requirement, the tenderer in question filed an
objection on 27.02.2008 appealing against such decision.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members, convened a public hearing on 12.03.2009 to discuss this objection.

Present for the hearing were:

Wayne Cassar

Dr Mark Busuttil Legal Representative
Mr Wayne Cassar Director
Mr Mario Agius Financial Consultant

WasteServ Malta Ltd

Dr Victor Scerri Legal Representative
Mr Anton Borg Junior Lawyer

Department of Contracts

Mr Francis Attard Director General

Pullicin Development Ltd

Mr Charles Pullicino Director
Mr Joe Magro Assistant to Director

DDE Attard Ltd

Mr Disma Attard Director
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After the Chairman’s brief introduction about this case, Dr Mark M Busuttil, the legal
representative of Mr Wayne Cassar, the appellant, was invited to explain the motive
which led to his client’s objection.  This was followed by the Dr Victor Scerri, legal
representative of WasteServ Malta Ltd., the contracting authority

Dr Busuttil started by making reference to their reasoned letter of objection dated 1
March 2009 submitted by his client.  He explained that his client was a creditor of
WasteServ Malta Ltd for an amount of € 82,000.  The appellant’s legal representative
claimed that, in spite of the fact that WasteServ Malta Ltd accepted that they owed
this substantial sum of money and knew that his client needed € 11,000 in order to pay
the mandatory Bid Bond which had to be submitted with the tender in question,
nonetheless, this amount was paid just fifteen minutes after the closing time of tender.
He alleged that this could have been done on purpose. Dr Busuttil sustained that they
could not understand why the cheque was handed to his client just a quarter of an hour
after closing time of tender.  The lawyer stressed that this situation was unacceptable.

When the PCAB asked if the Bid Bond was submitted with the tender, Mr Mario
Agius, Mr Cassar’s Financial Consultant, replied that they were unable to do this.  He
elaborated by explaining that they sought the intervention of Mr Tagliaferro (Manager
BOV) who, after contacting WasteServ Malta Ltd, was given the assurance that the
cheque was going to be issued.

Mr Agius said that they were also informed that although there were no difficulties in
obtaining WasteServ Malta Ltd’s Chairman’s signature, yet, they did not know when
the cheque was going to be countersigned by anyone of the other Directors because
the latter were part timers.  Mr Agius proceeded by stating that the Bank would not
comply without such endorsement.

Answering another question by the PCAB, Mr Agius said that the Bank could not
guarantee the € 11,000 due to the fact that they did not have sufficient money because
of other investments.  Furthermore, the Financial Consultant declared that the bid
bond was submitted only one hour after closing time of tender, that is, immediately
after receiving the cheque from WasteServ Malta Ltd and that they had recorded this
with their Bid Bond.

On cross-examination by the PCAB, Mr Cassar confirmed that the tender was issued
before he went abroad for medical treatment. Here, the PCAB argued that in the
prevailing circumstances the necessary financial arrangements could have been made
beforehand and that they did not need to rely completely on WasteServ Malta Ltd to
pay the Bid Bond.  Mr Cassar said that BOV required a written confirmation from
WasteServ Malta Ltd that they owed him that sum of money, but they did not comply
with the Bank’s request.  Mr Triganza intervened by saying that, technically, from an
audit perspective, appellant could have sent letters to respective creditors to confirm
the amounts of money each owed to him.  Mr Agius confirmed that they did not send
such a letter to WasteServ Malta Ltd because they were usually regular in their
payments.  He also said that out of the € 81,000 due to them by WasteServ Malta Ltd
they had received € 61,000.  At this point, Dr Busuttil reiterated that this amount was
received just after closing time of tender.

Dr Victor Scerri, legal representative of WasteServ Malta Ltd, said that the appellant
made a number of allegations without substantiating them.  He explained that just
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before this hearing he checked with their Chief Financial Officer whether any letter
was received from the appellant requesting the money for the bid bond, and the reply
given was that they never had any correspondence in this sense from the appellant.
With regard to the allegation in respect of late payment, Dr Scerri explained that
WasteServ Malta Ltd could not pay before receiving the money from the Treasury.
Furthermore, the contracting authority’s lawyer sustained that, although he could not
exclude the possibility that there could have been some kind of insistence for payment
from the appellant, yet, WasteServ Malta Ltd needed to have the money first in order
to pay its suppliers.  He claimed that the appellants were aware of this procedure.

During the proceedings, the PCAB stressed on the importance of cut-offs. It was
stated that the Board’s role was to ensure that the appropriate procedures were
followed and, in this particular case, it had to establish whether the ‘Bid Bond’ was
submitted in accordance with the instructions indicated in the tender document.  The
PCAB explained to those present, particularly to the appellants’ representatives, that it
was difficult for the PCAB to accept that the closing time be extended because
otherwise it would be creating a dangerous precedent. It was also argued that if such
extensions were to be allowed, in this instance the appellants might benefit from such
a situation, however, in future this could work against them.

Replying to Dr Busuttil’s remark, the Chairman PCAB declared that it was always
consistent in its arguments and decisions.  He claimed that if this was not the case,
their job would be rendered more difficult because tenderers would then start quoting
their inconsistencies.

The appellants’ attention was drawn by the PCAB that, considering the fact that their
bid was linked to whether one of their primary creditors paid or not, raised more than
a concern, especially when one considers that the debtor in question is the contracting
authority initiating this tender.

If WasteServ Malta Ltd were to accede to a tenderer’s request to accelerate the
payment procedures with the Treasury, this could give the perception of a conflict of
interest.  The Chairman, PCAB, maintained that he, personally, would not have relied
on a creditor to pay the deposit on the Bid Bond and felt that the appellants’ bankers
could have been more practical knowing that there was an outstanding amount of €
82,000.  At this point, Mr Agius agreed with this line of reasoning, however, he said
that this case should be considered on its own merit and consequent implications.

The Chairman, PCAB explained that it was not the Board’s competence to adjudicate
on the issue of late payment by WasteServ Malta Ltd.  However, he concluded by
stating that if the appellants had any suspicion that the cheque was knowingly issued
to them late to, say, favour someone else, they could refer the matter to another forum.
He maintained that once the appellants admitted that they did not submit the
mandatory bid bond on time because they were awaiting a payment from WasteServ
Malta Ltd, then the case was resolved by itself.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,
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having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 01.03.2009, and also through their verbal submissions presented during the
public hearing held on the 12.03.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of all the documentation presented;

having during the public hearing heard and, subsequently, thoroughly deliberated
upon, all points raised by all witnesses and other interested parties’
representatives;

having noted that the appellant’s own financial consultant admitted that Mr Cassar
did not submit the required ‘Bid Bond’ along with the offer;

having established that the appellant’s bankers did little to provide ancillary
financial comfort and was anything but proactive to support further its client’s
need for some extra money to be made available considering that enough money
was soon forthcoming to the same appellant within the foreseeable future;

having acknowledged that, whilst there was no argument against the fact that the
tender may have been issued before the appellant went abroad for medical
treatment, yet, considering the prevailing circumstances, necessary alternative
financial arrangements could have been made by appellant prior to his departure;

having observed that, technically, from an audit perspective, appellant could have
sent letters to respective debtors to confirm the amounts of money each owed to
him, thus obtaining the required written confirmation from WasteServ Malta Ltd
stating that they owed him (the appellant) that sum of money;

having also noted Dr Scerri’s claim that WasteServ Malta Ltd could not pay
before receiving the money from the Treasury;

having also taken cognizance of the fact that the appellants’ bid was linked to
whether one of their primary debtors paid or not, raised more than a concern,
especially when one considers that the debtor in question is the contracting
authority initiating this tender;

having further observed that if WasteServ Malta Ltd were to accede to a tenderer’s
request to accelerate the payment procedures with the Treasury to enable the
submission of a ‘Bid Bond’ in connection with a call for offers initiated by the
same entity in the capacity of a contracting authority, this could give rise to not so
much of an unfounded perception of a potential conflict of interest;

reached the following conclusions, namely, the PCAB

1. feels that, in similar circumstances, the appellants did not need to rely
completely on WasteServ Malta Ltd to pay the ‘Bid Bond’ and that it was,
ultimately, their prerogative to comply with tender requirements and not
manage to do so solely subject to some 3rd party’s intervention;
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2. cannot agree to a scenario wherein the ‘closing time’ be extended for such
peculiar instances because, otherwise, it would be creating a dangerous
precedent;

3. notes that it is not its competence to adjudicate as to why payment for services
rendered by the appellants to the contracting authority, namely, WasteServ
Malta Ltd., did take so long to be effected.  On this issue the PCAB concludes
that should there be sufficient cause as to suggest foul play then there are other
trajectories which could be explored but, definitely, not within the PCAB;

As a consequence of (1) to (3) above, this Board feels that the evaluating committee
acted in a just manner and, as a consequence, finds against the appellant.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellant should not be
refunded.

Alfred R Triganza            Anthony Pavia Carmel Esposito
Chairman Member Member

23 March 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 144 and Case No. 145

Case No. 144 - Objection 1

Advert No. 373/2007 - CT2676/2006 - MG 33/2005

Tender for the Supply, Installation, Testing and Commissioning of Slaughter -

Line Equipment and Ancillary Services at the Civil Abattoir Xewkija, Gozo

Objection filed by Alberta Fire Fighting and Security Equipment Ltd (Notice of

Objection dated 27.10.2008 and filed one day after)

Case No. 145 - Objection 2

Advert No. 373/2007 - CT2676/2006 - MG 33/2005

Tender for the Supply, Installation, Testing and Commissioning of Slaughter -

Line Equipment and Ancillary Services at the Civil Abattoir Xewkija, Gozo

Objections filed by General Maintenance Ltd (Notice of Objection dated

28.10.2008 and filed on the same day)

This call for tenders was published in the Maltese Government Gazette on 26.10.2007
and issued by the Contracts Department following a request transmitted to the latter
by the Ministry for Gozo.  The closing date of the said call was 18.12.2007.

The estimated contract values of this tender was € 1,897,365

Five (5) different tenderers submitted their offers.

Following the decision taken by the General Contracts Committee to exclude both
bidders from the above-captioned tendering process for having been considered
administratively non-compliant, Messrs Alberta Fire Fighting and Security Equipment
Ltd and Messrs General Maintenance Ltd respectively, filed appealed against these
decisions.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a public hearing on the 18 March 2009 to discuss these
objections.

Present for the hearing were:

Alberta Fire Fighting and Security Equipment Ltd
Dr Adrian Delia Legal Representative
Dr John Gauci Legal Advisor
Ms Liz Barbaro Sant Director
Mr Martin Rizzo Engineer

General Maintenance Ltd
Dr Franco Vassallo Legal Representative



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

140

Dr Daniele Cop Legal Representative
Mr Marco Camilleri Managing Director
Mr Jimmy Calleja Commercial Manager

Ministry for Gozo (Contracting Authority)
Dr Tatianne Cassar Legal Representative

Adjudicating Committee
Mr Joseph Portelli Chairman and Director (Ministry for Gozo)
Eng. Lawrence (Renzo) Curmi Member
Eng. Jeffrey Muscat Member
Dr Frank Galea Member
Mr Mario Camilleri Secretary

Camray Co Ltd / Technostar Due SRL Joint Venture (Camray Ltd)
Dr Michael Sciriha Legal Representative
Dr Franco Galea Legal Representative
Mr Brian Miller Senior Manager

Department of Contracts
Mr Francis Attard Director General

At the beginning of the hearing Dr Adrian Delia, legal representative of Alberta Fire
Fighting and Security Equipment Ltd, Dr Franco Vassallo, legal representative of
General Maintenance Ltd, and Dr Tatianne Cassar, representing the contracting
authority (Ministry for Gozo), formally agreed that despite the fact that two separate
appeals had been filed with regard to this tender, namely those by Alberta Fire
Fighting and Security Equipment Ltd and General Maintenance Ltd, all the evidence
in respect of both appeals would be heard in a ‘joint’ hearing.  Nevertheless, in
agreement with all interested parties, the PCAB established that two separate
decisions would be published by the Public Contacts Appeals Board.

After the Chairman’s brief introduction, the appellants were invited to explain the
motives of their objections.

Dr Delia submitted that, as explained in his reasoned letter of objection, the objection
filed by his client was based on three issues, namely

a. the allegation that it had not submitted one of the samples requested
b. the request by the Contracts Department to renew the bid bond, and
c. the relevance of the ‘alleged’ missing panel sample of 150mm minimum

thickness

Dr Delia quoted from the relevant extract of the adjudication report:

…with respect to Alberta Fire Fighting and Security Equipment Ltd “2
samples submitted” and “not fully in accordance with clause 25.1 of the
tender documents”.  The missing sample was submitted after the closing time
and date of the tender.

Dr Delia also referred to the advice given on the 26 February 2008 by the Contracts
Department to the Adjudicating Committee relating to the non-submission of all



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

141

samples by the given date and time, where the Adjudicating Committee was advised
that the offer should not be considered further.

The advice given the Contracts Department in fact read as follows:

Once a clarification was submitted by the Department of Contracts to all
Prospective Bidders indicating where to submit the samples, the onus of
responsibility to deliver the samples to the correct location was clearly that of
the bidders.  Hence, it is felt that on the basis of clause 25.1 which states that
“Tenders unaccompanied by …. Samples … on the closing date and time of
tender shall not be considered for the award of this contract” the offers should
not be considered further.)

Dr Delia submitted that his client was not accepting the statement that there was a
missing sample, so much so, that when the contracting authority drew his client’s
attention that one of the samples was missing his client had declared that all the
samples were submitted.  However, it was also submitted that his client had stated that
if the contracting authority wanted another sample Alberta Fire Fighting and Security
Equipment Ltd would have supplied another one.  In fact, continued Dr Delia, his
client submitted another sample.

Dr Delia further explained that on the 18 December 2007, ten minutes prior to the
closing time of the tender, an email was sent by the Ministry for Gozo to Alberta Fire
Fighting and Security Equipment Ltd, inter alia stating …

“Mr Farrugia kindly note that the samples box delivered contained panels of
thickness 20mm and 100mm together with a plastic sheet”

Dr Delia then read out his client’s reply to that email

“Dear Mr Portelli, Further to our conversation with regard to the list of
samples for wall panelling, we have also submitted the sample of thickness
150mm.  Kindly confirm whether this sample was received by your good selves
together with the other samples and if not please confirm if …”

At this stage, it was clarified that the samples were delivered by Alberta Fire Fighting
and Security Equipment Ltd, through GozoExpress, at the Gozo Abattoir and not at
the Ministry for Gozo.

Mr Joseph Portelli, Director (Projects and Development) at the Ministry for Gozo and
Chairman of the Adjudicating Committee, confirmed that the missing sample was
received six days after the closing date of tender, namely on the 24 December 2007.

Dr Delia remarked that it was on the 26 February 2008 that the Contracts Department
advised the Adjudicating Committee that the offer should not be considered further.
He added that on the 13 June 2008 the Department of Contracts requested Alberta
Fire Fighting and Security Equipment Ltd to renew its bid bond for a further six
months.  Dr Delia stated that his client was at that stage unaware of the fact that the
Contracts Department had advised that the appellant Company’s offer should not be
considered further and that the said Company became aware of its exclusion on the 22
October 2008.  Dr Delia stated that his client had extended the bid bond up to
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September 2008 and claimed that in itself that was evidence that his client’s offer was
still under consideration.

Dr Delia first explained that three samples were requested and then referred to the
clarifications issued by the Contracts Department  to all prospective tenderers via
telefax dated 11 December 2007 (closing date of tender 18 December 2007), which
formed an integral part of the tender document, particularly, to the following:

Question: The tender document requests for the supply of a sample of
sandwich panel thickness 20mm (sample No. 1).  We would like to know if we
can make our offer and supply the sample with thickness of 50mm, instead of
thickness 20mm.  Please note that 20mm sandwich panel is never used in
slaughtering houses.

Answer: The tenderer is referred to clause 1.8.8 in Vol 3 of the tender
Document which states that ‘Sandwiched panels for wall cladding shall have a
minimum thickness of 20mm…’.  Panels with a thickness of 50mm conform to
the specifications and are therefore acceptable.

Dr Delia contended that with this clarification, the specifications of the samples were
changed such that one could have supplied a panel of 50mm instead of 20mm.
Moreover, Dr Delia argued that once these were sandwiched panels and the minimum
thickness was 20mm then if one supplied a panel of 50mm it was above the minimum
requested and, moreover, if, for example, one were to put two panels of 50mm
together then one would have a 100mm panel and that, technically, was acceptable.
Dr Delia maintained that his client submitted the three samples requested, however,
given what was indicated in the clarification his client was technically compliant
anyway.

Dr Delia referred to Regulation 82 (2) and (3) of the Public Contracts Regulations
which laid down what would happen in case of disqualification of a tender,
particularly, that any decision that leads to discarding should be published, something
which not only did not take place in this case but that months after the closing date of
the tender his client was requested to renew its bid bond.

Dr Tatianne Cassar declared that the tender of Alberta Fire Fighting and Security
Equipment Ltd was discarded because the third sample requested was not submitted.
Dr Cassar referred to clause 21.1 (pg 18) of the tender document where it was stated
that tenderers were requested to submit the samples at the Department of Corporate
Services at the Ministry for Gozo.  Dr Cassar stated that on the 17 December 2007 the
appellant delivered the samples, through Gozo Express couriers, at the Gozo Abattoir
but were redirected to the Ministry for Gozo in six boxes sealed with tape and that the
tape sealing was intact.  Dr Cassar remarked that when the sample box was opened
(on the 18 December) it transpired that one sample was missing which rendered the
tender administratively non-compliant.  At that point, she also referred to clause 25.1
which stated, among other things, that “Tenders unaccompanied by … Samples … on
the closing date and time of tender shall not be considered for the award of this
contract”.

Dr Cassar explained that when the appellant was asked to renew the bid bond the
adjudicating process was still in course and hence, by that time, the Adjudicating
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Committee had not concluded its report.  The fact that by that time the appellant was
not informed that his tender was deemed administratively non-compliant did not in
any way imply that his tender was compliant.  Dr Cassar stated that it was the
Contracts Department and not the Ministry for Gozo that requested the appellant to
extend the bid bond.

Dr Cassar also clarified that the contract in question could not be split into lots but
had to be awarded to one tenderer.

Dr Cassar argued that it was the contracting authority that had to consider what was
relevant or not in the tender specifications and not the tenderers. She remarked that
with the same argument put forward by Dr Delia, in the sense that it was not
necessary to submit the third sample because it could be made up by joining together
panels from any of the other two samples submitted, then even the second sample
could have been omitted.

Dr Cassar concluded that the offer submitted by Alberta Fire Fighting and Security
Equipment Ltd was administratively non-compliant.

Mr Portelli declared that on the 17 December 2007 Alberta Fire Fighting and Security
Equipment Ltd delivered six boxes sealed with tape and that one of them was marked
only “wall panelling” in which he, in the presence of Engineer Muscat, found two
20cm x 20cm samples of sandwich panels and a piece of plastic – the latter was not
requested, according to Mr Portelli.  Mr Portelli referred to the receipt dated 17
December 2007 that he issued to Alberta Fire Fighting and Security Equipment Ltd
indicating the receipt of 6 sample boxes with the third item having been referred to as
“wall panelling”.

Dr Franco Galea, representing Camray Ltd, exhibited the receipt issued by the
contracting authority dated 18 December 2007 to his client where the three samples of
wall panelling submitted were acknowledged and indentified by their thickness.  He
noted that, apparently, the receipt issued by the contracting authority on 17 December
2007 to Alberta Fire Fighting and Security Equipment Ltd indicated the receipt of
samples of ‘wall panelling’ but did not indicate the number of samples and their
thickness.

Dr Galea argued that it was the responsibility of the tenderer to ensure that all the
samples requested did reach the Ministry for Gozo by the closing date and time of the
tender and any shortcoming on the part of the courier service was an issue that had to
be settled between Alberta Fire Fighting and Security Equipment Ltd and Gozo
Express.

Dr Galea then referred to clause 17 (page 16) of the tender dossier titled ‘Period of
Validity of Tenders’ where 17.1 stated that

Tenders must remain valid for a period of 6 months after the deadline for
submission of tenders…

and 17.2 stated that
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In exceptional circumstances the Contracting Authority may request that
tenderers extend the validity of tenders for a specific period. ..

Dr Galea remarked that since the contracting authority was still carrying out the
evaluation process, the Contracts Department requested all the tenderers to renew
their bid bond at which stage a tenderer could opt not to renew the bid bond which
would automatically lead to exclusion. Dr Galea explained that the decisions reached
during each stage of the tendering process were not communicated to tenderers
piecemeal but that the Adjudicating Committee issued such decisions collectively in
the relative evaluation report.

With regard to what was relevant or not, Dr Galea stood by what Dr Cassar had said
in the sense that it was up to the contracting authority to decide on what was relevant
or not and that it was certainly not up to tenderers to do so.  He added that if anything
needed to be clarified, a clarification should have been sought at the opportune time
and not consider that the issue as irrelevant.  Dr Galea maintained that the tender
dossier was categorical with regard to exclusion for not submitting the required
samples.

The Chairman PCAB remarked that one of the points that had to be established was
whether the ‘missing’ sample had in fact been delivered and, if so, if it could have
been mislaid somewhere.

Dr Franco Vassallo, legal representative of General Maintenance Ltd, remarked that
his client submitted two of the three requested samples of wall panelling and that in
form 4.7 a note was inserted against sample no. 3 that read:

This thickness was not available but similar to no. 2 but size 150mm colour
white along with a general note stating: These materials were used at the
Marsa Abattoir in Previous Contract.

He added that his client had offered the contracting authority to view all the materials
at the Marsa Abattoir since it was the same client, the government.

Mr Joseph Portelli, under oath,

(i) confirmed that he issued the receipt dated 17 December 2007 wherein he
acknowledged the receipt of 6 boxes, among them, item no. 3 ‘Wall Panelling’ and
that at the time of issue of receipt the said box had not been opened;

(ii) explained that on the 18 December 2007, a few hours prior to the closing time of
the tender, he had informed Alberta Fire Fighting and Security Equipment Ltd by
telephone and via email dated  18 December 2007 (dispatched at 9.47 am) that he had
received two out of three samples.  He added that Alberta Fire Fighting and Security
Equipment Ltd denied over the phone and in writing that it had delivered only two out
of three samples;

(iii) confirmed that the boxes containing the samples submitted by all tenderers were
opened some time before the closing time of the tender because the Ministry of Gozo
had to draw up a list indicating the samples received and to communicate that list to
the Department of Contracts for inclusion in the Schedule of Tenders.  He explained
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that in Alberta Fire Fighting and Security Equipment Ltd’s case the box containing
the samples was received the day before the closing date and so it was not the time to
open it and that explained why the receipt issued to Alberta Fire Fighting and Security
Equipment Ltd did not list the number of samples received whereas the other
tenderers delivered the samples some time before the closing time and hence were
opened on receipt and the receipt issued to them listed the samples received;

(iv)  stated that when he opened the box containing the samples of Alberta Fire
Fighting and Security Equipment Ltd and found two out of three samples requested,
he felt that he should inform Alberta Fire Fighting and Security Equipment Ltd about
it.

The Chairman PCAB asked Mr Portelli whether he would have accepted the delivery
of the missing sample by Alberta Fire Fighting and Security Equipment Ltd had the
delivery of the samples been made by the bidder himself, not through a courier, just
before the closing time after he, i.e. Mr Portelli, would have drawn the bidder’s
attention that one sample was missing.  It took a while for Mr Portelli to answer this
question and when he eventually did, he stated that if the ‘missing’ sample was
delivered in time and in a sealed box he felt that it would have been acceptable.  The
Chairman PCAB remarked that it appeared that Mr Portelli acted with good
intentions, however, he advised strongly against communicating with tenderers on
such issues because that could amount to negotiation.   The Chairman PCAB argued
that it could have been the case that, for instance, Alberta Fire Fighting and Security
Equipment Ltd had an agent in Gozo who could have delivered the missing sample in
time or else that the tenderer had made the delivery himself and when the contracting
authority would have drawn his attention to the missing sample he could have
furnished one there and then if he had it in his van.  The Chairman PCAB wondered
how the other tenderers would have reacted had such a thing taken place!

Mr Portelli remarked that were that to be the case he would probably have sought the
advice of the Contracts Department.

Mr Portelli continued that:

(a) when Alberta Fire Fighting and Security Equipment Ltd informed him that they
would deliver the sample found missing, he informed Alberta Fire Fighting and
Security Equipment Ltd by telephone that he could offer no guarantee that that sample
would be taken into consideration; and

(b) three samples were to be submitted, 20mm, 100mm, and 150mm, however, in
view of the clarification issued one could have submitted a sample of 50mm instead
of 20mm, as was the case with two of the tenderers.  Yet, remarked Mr Portelli, three
samples still had to be submitted.

Ing. Renzo Curmi, a member of the Adjudicating Committee, explained that in the
tender document it was laid down that 20mm was the minimum thickness and that did
not exclude that a tenderer could submit a sample thicker than 20mm.  He added that
they accepted a sample of 50mm instead of 20mm because it was above the minimum
set out in the tender conditions and because a clarification to that effect had been
issued to all the tenderers.
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Dr Galea intervened to remark that the clarification issued formed an integral part of
the tender documentation and therefore there was a level playing field among all
tenderers.

On his part Dr Delia observed that in Form 4.7 there was no mention of minimum
thickness but simply 20mm, 100mm and 150mm and he argued that when the
clarification made reference that 20mm was a minimum then the specifications set out
in Form 4.7 were consequently altered.

Dr Cassar noted that the tender document (page 174) indicated that the minimum
thickness was 20mm.

Once again, Dr Galea intervened to highlight the fact that Alberta Fire Fighting and
Security Equipment Ltd did not submit the third sample.

Dr Delia asked Mr Portelli to consult page 174 of the tender document and to indicate
where it was stated that a sample of 150mm was requested and whether page 174 or
Form 4.7 was applicable in this respect.  Mr Portelli replied that both page 174 and
Form 4.7 formed part of the same tender document.

On her part, Dr Cassar interjected and drew the attention of Dr Delia that page 181 of
the tender document clearly indicated that the sandwiched panels for the construction
of the chillers were to have a minimum thickness of 150mm and added that the tender
document should be interpreted as a whole and not piecemeal.

At 10.18 am the Chairman PCAB suspended the hearing to consult with PCAB
members.  At 10.35 am the hearing resumed.

On cross examination, Mr Portelli testified that:

(a) the samples were received sealed with tape, he issued a receipt to the courier who
delivered the samples, and that he opened the samples in the presence of Ing. Muscat
some time before the closing time and indicated his findings in the list that was
communicated to the Department of Contracts.  He added that he saw no purpose in
conducting any investigations into the claim by Alberta Fire Fighting and Security
Equipment Ltd that it had submitted the third sample along with the other two
samples;

(b) when the Adjudicating Committee was checking the offers with regard to
administrative compliance it had indicated that Alberta Fire Fighting and Security
Equipment Ltd had not submitted one of the samples, something which had already
been recorded in the list submitted by the contracting authority to the Contracts
Department at the closing time of the tender and consequently in the schedule of
tenders published by the Contracts Department;

(c) the Adjudicating Committee had requested in writing the advice of the Contracts
Department as to whether the two tenderers that failed to submit one of the three
requested samples, one of whom submitted the missing sample a few days after the
closing date of tender, qualified for further consideration by the Adjudicating
Committee in view of the provisions of clause 25.1.  The advice given by Contracts
Department was that such offers should not be considered further;
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(d) tenderers who did not submit all samples were not considered further and that,
after evaluating all the tenders, the Adjudicating Committee had informed the
Contracts Department of this by the submission of the relative evaluation report which
Mr Portelli signed on the 8 August 2008;

(e) one of the boxes submitted by Alberta Fire Fighting and Security Equipment Ltd
was marked ‘wall panelling’ and there was nothing in writing that indicated that the
three requested samples had been inserted in that box and Alberta Fire Fighting and
Security Equipment Ltd had made only a verbal claim that it had submitted all the
samples;

(f) Alberta Fire Fighting and Security Equipment Ltd had informed him that it had to
import the ‘missing’ sample from Germany;

(g) the requirement of a panel sample of 150mm thickness was indicated in the
samples schedule at Form 4.7 and also in page 181 of the tender document;

(h) the samples were requested because those items were going to be used on the
project and, therefore, a visual inspection thereof had to be carried out.  He added that,
although the inspection of the samples was a technical matter, the submission of the
samples was a matter of administrative compliance;

(i) (after consulting the submission by Alberta Fire Fighting and Security Equipment
Ltd) confirmed that the Form 4.7 (page 58 of the tender document) was not included
in the tender documentation submitted by Alberta Fire Fighting and Security
Equipment Ltd but a note was inserted that read: Samples have been sent by courier
as requested; and

(j) the bids by Alberta Fire Fighting and Security Equipment Ltd and General
Maintenance Ltd were not considered further once they were found administratively
non-compliant.

The PCAB observed that the reason for exclusion was for the non-submission of
samples and not for the non-submission of Form 4.7 (last bullet note of clause 14.3.2
at page 14 refers).

Engineer Curmi, under oath, gave the following evidence:

(i) he explained that the 20mm and the 100mm panelling were grouped together for
specifications purposes as they were both meant to be fixed to the wall whereas the
150mm was the type of panelling meant for the cold room (page 181 of the tender
document refers);

(ii) confirmed that when a request was made as to whether one could offer a panel of
50mm instead of 20mm, that request was granted because it was thicker than the
minimum requirement set out in the specifications in clause 1.8.8 on page 174;

(iii) explained that the samples were requested so as to ascertain that the bidder could
supply them as requested and to inspect them visually to ensure, for example, that
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they were scratch resistant.  Through experience they knew that panels with a smooth
surface tended to get scratched easily;

(iv) the specifications were drawn up by three officers and that two technical members
sat on the Adjudicating Committee, namely himself and Ing. Jeffrey Muscat, attached
to the Ministry for Gozo;

(v) he was not responsible for the project of the Abattoir in Malta, which Dr Vassallo
claimed to have been carried out by his client General Maintenance Ltd, and stated
that the Malta Abattoir was not under the responsibility of the Ministry for Gozo;

(vi) he admitted that this was the first time that he worked on an abattoir project but
added that his team included a Danish technical officer who had extensive knowledge
on such projects.  Furthermore, he also claimed that the use of such panelling was not
limited to abattoirs but was also used in the construction of chillers in other
establishments;

(vii) with regard to the claim by appellants that one could get, say, a 100mm panel by
gluing together two panels of 50mm, Ing. Curmi declared that that was only
acceptable if the work was carried out by the manufacturer and according to European
standards.  He proceeded by arguing that it was not acceptable for one to glue such
panels together without the required certifications.  He added that these panels were
not manufactured in Malta and that, as a consequence, no one in Malta was capable of
joining such panels together;  and

(viii) with regard to the argument put forward by Dr Delia that the submission of one
160mm panel sample would have satisfied the three minima of 20mm, 100mm and
150mm set out in Form 4.7, Ing. Curmi expressed the opinion that such a tenderer
would not have been administratively compliant.  He contended that the tender
document had to be taken into consideration in its entirety, ie the forms, grids, clauses
and so forth, altogether, and added that the tender document stipulated that three
samples had to be submitted.

Dr Michael Sciriha, also representing Camray Ltd, requested that the representative of
Alberta Fire Fighting and Security Equipment Ltd who was responsible for packing
up and sealing the samples would, under oath, declare what he/she actually put in the
box marked ‘wall panelling’.

Following an exchange of claims by the parties concerned, the Chairman PCAB
observed that the way things developed (i) it resulted that six boxes were sent and six
boxes were received, (ii) the fact that Alberta Fire Fighting and Security Equipment
Ltd offered to send the ‘missing’ sample to the contracting authority at a later stage
was in itself a sort of admission otherwise Alberta Fire Fighting and Security
Equipment Ltd should have kept on claiming that all three samples had been delivered
and insisting that it was up to the contracting authority to trace the ‘missing’ sample
and (iii) what had to be established was whether the sample was delivered in time.
At that stage, the PCAB declared that it had enough evidence to deliberate on this
issue and that on its part there was no need for further witnesses to be summoned.

Dr Delia contended that, since this was a public tender, the samples should have been
opened in public and not in the presence of two public officers.  He added that the
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exchange of emails showed that his client was not reluctant to submit any of the
samples requested but that the said Company was prepared to submit all the samples
requested.  Dr Delia argued that once his client satisfied the minimum thickness
requested then, from the technical point of view, there was no reason to exclude
Alberta Fire Fighting and Security Equipment Ltd.  Dr Delia contended that as a sign
of cooperation but not of admission, his client had offered, which offer was accepted
by the contracting authority, to resubmit the sample and a receipt was issued to that
effect.  He contended that if that was deemed incorrect, action could have been taken,
but, none was taken.  Dr Delia recalled that Mr Portelli had stated that he did not
guarantee that the sample delivered after the closing date/time would be taken into
account but Dr Delia stressed that the sample was not refused and that a receipt was
issued on its delivery.

Dr Delia then moved on to the fact that his client was requested to renew the bid bond
and argued that it was incorrect to declare, as Dr Galea had said, the his client could
not have been informed earlier on of his exclusion. Dr Delia contended that the fact
that on the 13 June 2008 his client was requested to extend his bid bond was in itself a
confirmation that his client’s tender was still under consideration.

With regard to the sample, Dr Delia remarked that Ing. Curmi, the technical member
on the Adjudicating Committee, had confirmed that these panels were not produced
locally and that it was acceptable to join two panels together provided that that was
carried out by the manufacturer and according to certified standards.  Dr Delia
informed the PCAB that his client imported these panels and that the same tenderer
did not indicate that the panels would be joined together locally.  Dr Delia submitted
that, if the Adjudicating Committee felt that a clarification was required in this regard,
the committee had the right and the duty to request such a clarification especially
when this was an administrative requirement to satisfy a technical need.  Dr Delia
argued that since the minimum thickness requirement was 20mm, technically
speaking, a bidder would have been technically compliant if the said bidder would
have submitted one sample of 20mm and then join several of them together to obtain
the 150mm thickness.

Dr Vassallo, representing General Maintenance Ltd, submitted whether it was legally
admissible to use an administrative argument to exclude a tenderer on a technical
requirement.   Dr Vassallo argued that if that was admissible then the contracting
authority was correct but if not it was not correct to resort to exclusion.  He referred to
regulation 51 of the Public Contracts Regulations and declared that the samples
cannot be used to exclude a tenderer on administrative grounds otherwise there would
be room for abuse.  Dr Vassallo contended that samples were submitted to
demonstrate whether that tenderer could supply that particular product, no more and
no less.  Dr Vassallo declared that his client was the only tenderer that had experience
in the construction of abattoir facilities.  Dr Vassallo claimed that his client had
submitted a 50mm panel, instead of 20mm, a sample of 100mm and added that with
regard to that of 150mm thickness what one had to do was to put a panel of 50mm and
a panel of 100mm together, besides, the same materials were used by General
Maintenance Ltd on the Marsa Abattoir contract.

Dr Vassallo referred to the Public Procurement Regulations which, he claimed, made
a distinction between exclusion criteria and award criteria, particularly article 27
which made it clear that a tenderer had to be excluded if that tenderer failed to prove
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that one was capable of carrying out the contract.  Dr Vassallo contended that the
exclusion of a tenderer on administrative compliance considerations was illegal and
ran against the Public Procurement Regulations.  Dr Vassallo questioned whether one
could use an administrative argument to restrict competition.  He maintained that his
client was 100% compliant.  Dr Vassallo could not understand how one could identify
something that was missing as was indicated in clause 14.3.2 (page 15).

At this point, the Chairman PCAB questioned whether administrative compliance was
sufficient to provide one with technical comfort.

Dr Cassar, referred to clause 25.1 of the tender document (page 19) which clearly
indicated that tenders unaccompanied by samples on the closing date and time of
tender shall not be considered for the award of this contract and added that tenderers
were well aware of this provision and that, as a result, all tenderers were on a level
playing field.

Dr Cassar stated that one of the appellants, Alberta Fire Fighting and Security
Equipment Ltd, did not provide any proof that it had in fact delivered all the samples
requested by the closing date and time – the box was marked ‘wall panelling’ with no
list of the contents - whereas the evidence heard at the hearing pointed to the fact that
one of the samples had not been submitted.  Dr Cassar added that with regard to the
contention by Alberta Fire Fighting and Security Equipment Ltd that the boxes
containing the samples should have been opened in public, Dr Cassar noted that
Alberta Fire Fighting and Security Equipment Ltd did not deliver its samples itself but
hired a courier for the purpose, thus shedding responsibility on third parties, and that
in violation of clause 21.1 the samples were addressed to and delivered at the Gozo
Abattoir instead of at the Ministry for Gozo.  Dr Cassar argued that the Ministry for
Gozo received the third sample from Alberta Fire Fighting and Security Equipment
Ltd after the closing date without prejudice and without giving any assurance that it
would be considered acceptable.

Dr Cassar had nothing to add to what had already been said as to why Alberta Fire
Fighting and Security Equipment Ltd had been requested to renew the bid bond.

Dr Cassar then moved to remark that it was up to the contracting authority to decide
on the relevance of what it was requesting in the tender document and that it was
certainly not up to the tenderers to decide what was relevant and what was irrelevant.
Dr Cassar maintained that Dr Delia’s claim that the third (missing) sample could have
been produced by joining panels together to get the required thickness contradicted
his initial contention that Alberta Fire Fighting and Security Equipment Ltd had
submitted all the three requested samples and, in her view, that almost amounted to an
admission that Alberta Fire Fighting and Security Equipment Ltd did not deliver the
third sample in the first place.

With regard to the other appellant, General Maintenance Ltd, Dr Cassar submitted
that the tenderer was aware of the fact that a sample had not been submitted so much
so that in order to explain this omission it inserted a note stating that sample no. 3 was
similar to sample no 2 except for the thickness.  Dr Cassar stated that General
Maintenance Ltd misinterpreted clause 14.3.2 at page 14-15 which, amongst other
things, stated that … “Any missing samples will be identified” because the missing
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samples were to be identified by the party responsible for the receipt of the samples
and not by the tenderer that submitted them.

Dr Cassar referred to Regulation 50 (5) of the Public Contracts Regulations and
remarked that that was irrelevant as it dealt with economic and financial standing.
With regard to Regulation 51, Dr Cassar said that this provided for evidence of
technical capacity and agreed with Dr Vassallo’s submission that the samples were
needed to ascertain the technical capacity of the tenderer, which, in her view,
confirmed the relevance why samples had to be submitted because first one had to
submit the samples and then check them to establish the technical capacity.  Dr Cassar
contended that if a tenderer was unable to submit a sample with the tender
documentation then, in itself that meant that the tenderer would not be able to furnish
that item which was required for the execution of the contact. Dr Cassar stated that the
contracting authority had every right to request the samples and to check those
samples which it considered necessary to execute the works requested in the tender.

The Chairman PCAB remarked that, as things turned out, only one tenderer had been
considered administratively compliant and asked Ing Curmi whether the PCAB could
assume that at that stage the Adjudicating Committee had determined that the
remaining tenderer was technically competent to execute this contract.  Ing. Curmi
confirmed that the Adjudicating Committee had carried out the technical evaluation
with regard to the remaining tenderer and that the declarations and literature
submitted conform to specifications.  Ing. Curmi added that although the remaining
tenderer did not work on the only other abattoir in Malta, i.e. that located at Marsa, it
was a consortium with one of the partners being a foreign firm responsible for the
supply of the abattoir equipment and that this firm had worked on more ambitious
projects overseas.  Ing. Curmi declared that, albeit the Adjudicating Committee did
not go overseas to inspect the projects carried out by this firm, yet the Adjudicating
Committee felt comfortable with its technical capabilities. With regard to the
electrical and mechanical aspect of this contract Ing. Curmi said that the local firm
involved had undertaken more extensive contracts. Ing Curmi stated that the
Adjudicating Committee went through all the technical literature and it sought and
obtained the necessary clarifications as was the practice with tenders of this kind.  Ing
Curmi also remarked that, as in the case of any other contract, should the contractor
not live up to his declarations and obligations then the usual penalties would be
imposed.

Dr Vassallo remarked that his client was contending that his tender should not have
been excluded and was requesting that it should be reintegrated in the tendering
process to be considered further.  Dr Vassallo then quoted from page 86- Volume1
Section 5: ‘Administrative, Technical and Financial Evaluation Grids’ of the tender
document:

“Before beginning the technical analysis of the tenders, the evaluation
committee will check that each tenderer substantially complies with the
requirements of these tender documents as per ADMINISTRATIVE
EVALUATION GRID.  An admissible Tender is one which conforms to the
requirements and specifications described in the tender documents with no
substantial deviations or reservations.  Substantial deviations and reservations
are those which in any way influence the scope, quality or execution of works,
or restrict the rights of the Contracting Authority or the obligations of the
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tenderer under the Contract in a manner inconsistent with the tender
documents, or rectification of which would unfairly affect the competitive
position of other tenderers presenting admissible tenders. If a tender does not
comply with the requirements of the administrative evaluation grid – here Dr
Vassallo added the word ‘substantially’ -, it will be rejected by the evaluation
committee when checking admissibility.”

Dr Cassar argued that the tender document laid down that three samples were required
and whether that was substantial or not was beside the point.

On his part Dr Delia claimed that Reg. 82 (5) of the Public Contracts Regulations
stated that “… The review is to be effected by the public contracts appeals board
before the next stage of the adjudication process is commenced.”  He claimed that the
final decision with regard to exclusion rested with the PCAB.

Dr Sciriha submitted that Alberta Fire Fighting and Security Equipment Ltd was
contending that it had submitted the samples as requested in the tender document
whereas General Maintenance Ltd admitted that it did not submit all the samples
requested.  Dr Sciriha contended that the onus of proof that the samples were
submitted as requested rested with Alberta Fire Fighting and Security Equipment Ltd
and added that the Chairman of the Adjudicating Committee, under oath, had declared
that in the presence of Ing. Muscat two out of three samples were delivered by Alberta
Fire Fighting and Security Equipment Ltd and that during the hearing Alberta Fire
Fighting and Security Equipment Ltd submitted no proof to the contrary.

Dr Sciriha also mentioned clause 27.1 which clearly provided that “tenders which are
incomplete … will be rejected” whereas clause 23.2 provided that “… Late tenders
will be rejected and will not be evaluated.”  He added that the Adjudicating
Committee considered the two tenders as incomplete.

Dr Sciriha also referred to section 17 of the tender document and argued that the bid
bond did not render the tender admissible.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decisions.

Following thorough deliberation, the PCAB felt that, considering the amount of
overlap with regards to facts submitted by all interested parties, verbally and
during the said hearing, as well as the relevance to both appeals of submissions
and statements made by the witnesses who were summoned to the stand, the
PCAB decided to treat all in a holistic manner listing its decision motives
separately if and where required for it to do so.

This Board,

having noted that the appellants, in terms of their ‘motivated letters of objection’
dated 29.10.2008 (Case No. 144) and 03.11.2008 (Case No. 145) respectively, and
also through their verbal submissions presented during the public hearing held on
the 18.03.2009, had objected to the decision taken by the General Contracts
Committee;
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having noted the advice given by the Contracts Department to the Adjudicating
Committee for the latter not to consider further both tenders (offers submitted by
Alberta Fire Fighting and Security Equipment Ltd and General Maintenance Ltd’s
respectively);

having considered the fact that whilst Alberta Fire Fighting and Security
Equipment Ltd claimed that it had not accepted the statement that there was a
missing sample, yet no evidence was provided to the contrary, so much so that
another sample was submitted six days after the closing date of tender;

having also considered Dr Delia’s argument that extension of a bid bond for a
further six months implied that his client’s offer was still under consideration;

having noted (a) Dr Cassar explanation given to those present for the hearing that
when the appellant was asked to renew the bid bond the adjudicating process was
still in course and hence, by that time, the Adjudicating Committee had not
concluded its report and (b) Dr Galea’s reference to clause 17 (page 16) of the
tender dossier titled ‘Period of Validity of Tenders’ where 17.1 stated that
“Tenders must remain valid for a period of 6 months after the deadline for
submission of tenders…”

having also considered the fact that, albeit in good faith, Mr Portelli may have
gone too far in feeling the need to inform Alberta Fire Fighting and Security
Equipment Ltd about the fact that he had found only two out of three samples
requested;

having heard Mr Portelli reply to a direct question by the PCAB that if the
‘missing’ sample was delivered by Alberta Fire Fighting and Security Equipment
Ltd in time and in a sealed box, he felt that it would have been acceptable;

having also noted Dr Delia’s and Dr Vassallo’s argument that if, for example, one
were to put two panels of 50mm together then one would have a 100mm panel and
that, technically, this was acceptable, as well as, Dr Cassar’s counter argument
that if one were to think in this manner, not even the second sample would have
been necessary as even this could be produced by joining together panels from any
of the other samples submitted;

having taken full cognizance of Dr Cassar’s claim that the contract in question
could not be split into lots but had to be awarded to one tenderer;

having reflected on Dr Galea’s claim that if Alberta Fire Fighting and Security
Equipment Ltd were so sure that the third sample was delivered by Gozo Express,
notwithstanding the fact that the contracting authority was itself certain that no
third sample was ever dispatched to its premises, then such issue had to be settled
between Alberta Fire Fighting and Security Equipment Ltd and Gozo Express;

having taken note of the fact that whilst in Form 4.7 of the tender specifications
there was no mention of minimum thickness but simply 20mm, 100mm and
150mm, yet it was also a fact that the tender document (page 174) indicated that
the minimum thickness was 20mm and that in page 181 of the tender document
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there is also stated that the sandwiched panels for the construction of the chillers
were to have a minimum thickness of 150mm;

having also heard that a panel sample of 150mm thickness was indicated in the
samples schedule in Form 4.7 and also in page 181 of the tender document;

having also noted all of Mr Portelli’s testimony, particularly, the point raised as
regards the fact that the samples were requested because those items were going to
be used on the project and, therefore, a visual inspection thereof had to be carried
out, adding that, in his opinion, although the inspection of the samples was a
technical matter, the submission of the samples was a matter of administrative
compliance;

having reflected on Ing Curmi’s testimony, especially the fact that (a) that the
20mm and the 100mm panelling were grouped together for specifications
purposes as they were both meant to be fixed to the wall whereas the 150mm was
the type of panelling meant for the cold room (page 181 of the tender document
refers), (b) he was not responsible for the project of the Abattoir in Malta, which
Dr Vassallo claimed to have been carried out by his client General Maintenance
Ltd, stating that the Malta Abattoir was not under the responsibility of the
Ministry for Gonzo, (c) although this was the first time that he worked on an
abattoir project yet he did so knowing that his team included a Danish technical
officer who had extensive knowledge on such projects, (d) whilst the appellant
was claiming that one could get, say, a 100mm panel by gluing together two
panels of 50mm, Ing. Curmi declared that that was only acceptable if the work
was carried out by the manufacturer and according to European standards, adding
that it was not acceptable for one to glue such panels together without the required
certifications;

having noted Dr Vassallo’s submission regarding the fact as to whether it was
legally admissible to use an administrative argument to exclude a tenderer on a
technical requirement, claiming that (a) samples cannot be used to exclude a
tenderer on administrative grounds otherwise there would be room for abuse (b)
samples were submitted to demonstrate whether that tenderer could supply that
particular product, no more and no less;

having also noted Dr Vassallo’s claim that article 27 of the Public Procurement
Regulations made it clear that a tenderer would have to be excluded if such
tenderer fails to prove that one is capable of carrying out the contract;

having deliberated upon the fact as to whether administrative compliance was
sufficient to provide one with technical comfort;

having taken note of Dr Cassar’s statement that clause 25.1 of the tender
document (page 19) indicated clearly that tenders unaccompanied by samples on
the closing date and time of tender shall not be considered for the award of this
contract, adding that tenderers were well aware of this provision and that, as a
result, all tenderers were on a level playing field ‘ab initio’ and if they were,
knowingly, not abiding by specifications they should have stated so there and then
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and sought clarification and not take it upon themselves to reason out things in a
manner which is solely in tune with what they feel is pertinent;

having also considered Dr Cassar’s argument that General Maintenance Ltd was
aware of the fact that a sample had not been submitted so much so that, in order to
explain this omission, it inserted a note stating that sample no. 3 was similar to
sample no 2 except for the thickness;

having established during the hearing that, as things turned out, only one tenderer
had been considered administratively compliant and having been reassured by Ing
Curmi that the Adjudicating Committee had carried out the technical evaluation
with regard to the remaining tenderer and that the declarations and literature
submitted conform to specifications;

having taken cognizance of Dr Vassallo’s statement in respect of the content of
page 86- Volume1 Section 5: ‘Administrative, Technical and Financial Evaluation
Grids’ of the tender document, particularly the phrase ‘substantial deviations’, as
well as, Dr Cassar’s counter argument that the tender document laid down that
three samples were required and that whether that was ‘substantial’ or not was
beside the point;

 having reflected on Dr Sciriha’s reference to clause 27.1 which clearly provided
that “tenders which are incomplete … will be rejected” whereas clause 23.2
provided that “… Late tenders will be rejected and will not be evaluated”, adding
that the Adjudicating Committee considered the two tenders as incomplete;

reached the following conclusions, namely:

1. The PCAB acknowledges that, in full consideration of what emerged in both
Cases 144 and 145 respectively, it is unacceptable for any tenderer to expect that
any or all of the mandatory clauses and specifications are not adhered to on any
pretext, regardless of the presumed validity of their reason for not doing so,
unless the apposite effort is made by the said tenderer to formally clarify as to
whether the reasoning it wants to follow is acceptable to whoever has ownership
of the contents of the tender document, namely the contracting authority;

2. The PCAB feels that, with regards to Case 144, the contracting authority was
right in requesting an extension of the bid bond considering that when the
appellant was asked to do so the adjudicating process was still in course and
hence, by that time, the Adjudicating Committee had not concluded its report;

3. In line with (1) above, and pertinent to both Cases 144 and 145 respectively, the
PCAB cannot expect any tenderer to, arbitrarily, decide not to submit a sample
unless authorised to do so considering (a) such request to be the sole prerogative
of the contracting authority and (b) the respective relevance and extent of real
scope for request to be beyond the realms of the tenderer.  Furthermore, in these
instances, the tenderer is expected to adhere to requests by (i) implementing
rather than (ii) assuming an interrogative role, accepting, in the process, that one
may seek clarification but, definitely, not desist from complying to tender terms
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and conditions unless by formal agreement amongst the contracting authority
and all the participating tenderers;

4. The PCAB feels that abiding by the terms and conditions of the tender dossier is
obligatory and the onus as to whether one is deviating substantially or not is,
very often subjective – however, one sure thing is that such ‘subjectivity’
remains, depending on reasonability, the prerogative of the contracting
authority.  As a consequence, the PCAB cannot support General Maintenance
Ltd’s (Case 145) claim that it, arbitrarily, decided not to send a sample of the
150mm thickness, as requested in the tender document, expecting the
contracting authority’s representative/s to go and view all the materials at the
Marsa Abattoir since it was the same client, the government.

As a consequence of (1) to (4) above, this Board:

1. cannot uphold the objection (Case No. 144) as lodged by appellants

2. cannot uphold the objection (Case No. 145) as lodged by appellants

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that deposits paid by both appellants (Case Nos.144 and 145
respectively) to be able to file the objection should not be refunded.

Furthermore, the PCAB recommends that the remaining participant will proceed to
the next stage, the financial evaluation.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

9 April 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 146

Advert. No. 305/2007 - CT2249/2007 – GPS 70664 T07 PT

Tender for the Supply of Analysis of Pathological Samples

This call for tenders was, for a contracted value of € 827,596 was published in the
Government Gazette on 24.08.2007.  The closing date for this call for offers was
16.10.2007.

Four (4) different tenderers had submitted their offers.

Following receipt of notification that their offer could not be considered further in the
opening of Envelope 3 as it was adjudicated as being not administratively compliant,
Messrs E.J. Busuttil Ltd, on behalf of Centro Analisi Fleming Spa, filed an objection
on 19.02.2009 against the decision taken in regard by the General Contracts
Committee.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a public hearing on 07.04.2009 to discuss this objection.

Present for the hearing were:

Centro Analisi Fleming Spa

Dr Lorna Mifsud Cachia Legal Representative
Dr Josette Attard Legal Representative
Mr Giovanni Trimboli Amministratore Delegato
Mr Edwin Busuttil Managing Director, E.J. Busuttil Ltd

General Health Procurement Services (GHPS)

Ms Anne Debattista Director, GHPS

Adjudicating Board

Ms Miriam Dowling Chairperson
Dr Christopher Barbara Member and Chairman, Pathology/Consultant

Virology Unit
Ms Pamela Caruana Member / Technical Specifier
Ms Carmen Buttigieg Member and o/i/c Procurement, Pathology

Department

Department of Contracts

Mr Francis Attard Director General

At the request of Dr Lorna Mifsud Cachia, legal representative of E.J. Busuttil Ltd
/Centro Analisi Fleming Spa, and with the concurrence of those present at the hearing,
including the contracting authority, the PCAB agreed that the hearing would be
conducted in English so that Mr Giovanni Trimboli, Managing Director of Centro
Analisi Fleming Spa, could follow the proceedings.
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After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives which led to their objection.

Dr Lorna Mifsud Cachia explained that her client’s objection was based mainly on the
contracting authority’s contention that her client submitted some information that
might not have been clear enough in which case the appellant Company was
submitting that clarifications should have been sought by the contracting authority
rather than the latter resorting to outright disqualification of her client’s bid.

At this stage Dr Mifsud Cachia proceeded by referring to the list of shortcomings
pointed out by the Adjudicating Committee in its reports referring to CCPS meetings
held on 10th July and 31st October 2008 which had been reproduced in appellant’s
letter of objection. Following this, the appellant Company’s legal advisor went on to
refer to page 20 of the ‘Special Conditions’ of the tender document, particularly to
clauses 15.3, 15.4, 15.6 and 15.7 which, Dr Mifsud Cachia contended were
specifications inherent to the service that had to be provided through this contract. She
added that these clauses were worded in such a manner that they were not expressly
requesting any particular information from the tenderer but that the tenderer had to
agree with them by signing the tender document.   Dr Mifsud Cachia submitted that,
consequently, her client could not be disqualified for non submission of information
in these respects, if anything, clarifications should have been sought.

The Chairman PCAB read out point (1) of the reasons for exclusion, namely:

Point 1 - No information has been submitted regarding frequency, courier

service and consumables for the shipments.  Clauses 15.3 to 15.8.  Information

regarding compliance with our requirements has not been submitted.

The Chairman PCAB asked where was the information regarding frequency, courier
service and consumables requested, and if so, where was the relative information
given.

Dr Christopher Barbara, a member of the Adjudicating Committee and Chairman
Pathology and Consultant Virology Department at Mater Dei Hospital, explained that
in this instance they were referring to pathology specimens which were not performed
in Malta and hence they had to be referred elsewhere.  He added that, with regard to
frequency clause 15.3, this stated that:

The specimens are to be collected by the tenderer from the Pathology
Department, St Luke’s Hospital, or MDH.  The dates for collection will be
specified by the Pathology Department, and will be at least twice weekly.

Dr Barbara added that clause 15.4 provided that:

The tenderer is to supply at hi sown cost all necessary shipping containers,
insulating material, dry ice, etc necessary for the safe transport and
preservation of the samples in transit.  All materials for package preparation
and transportation is to be supplied by tenderer
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Dr Barbara stated that the tenderer did not indicate that these materials would be
provided.

Dr Mifsud Cachia contended that with regard to clauses 15.3 and 15.4, unlike in other
parts of the tender document, if one were to read them carefully, one would notice that
there was no specific request to provide information but that these amounted to a
description of the service requested by the contracting authority.  She maintained that
there was a difference between a description of a service and a request for
information.  Dr Mifsud Cachia argued that her client should not be penalised for
something that one was not requested to submit from the start, adding that this
argument applied equally to clauses 15.3, 15.4, 15.6 and 15.7.

Dr Barbara remarked that point 1 of the reasons for exclusion referred also to
information not submitted as requested with regard to clause 15.5, particularly to
where it was stated that:

…Tenderer is to state how long it will normally take for transportation of
samples from Pathology Department Malta to the laboratories where the
assays are to be performed…..

Dr Mifsud Cachia stated that albeit her client did not specify this, yet, she pointed out
that the same clause 15.5 stated that:

In any case, the samples are to arrive at destination on the same day of
collection.

Dr Mifsud Cachia interpreted this to mean that it was not acceptable for a tenderer to
do that in more than one day.

The Chairman PCAB observed that a day had 24 hours and that 24 hours was the
maximum, however, if a tenderer offered to provide this service in, say, three or 12
hours instead of 24 hours it could make quite a difference to the contracting authority
and that was an adjudication benchmark that the Committee had to take into
consideration.

Dr Mifsud Cachia conceded that her client did not specify the number of hours,
however, since her client was referring also to the technical specifications –
Information Sheet C in page 29. Delivery Period’ refers - the contracting authority
had the discretion to ask for a clarification.

The PCAB remarked that it was the tenderer that should have asked for a clarification,
if there was need for one, because on its part the contracting authority had made a
very clear request.

Dr Mifsud Cachia argued that the way clause 15.5 was drafted, her client’s
interpretation was that it did not matter how long it took for the samples to arrive at
destination so long as it did not take more than one day.

Dr Barbara emphasised that clause 15.5 stated ‘to the laboratories where the assays
are to be performed’.  It is a fact, commented Dr Barbara, that the appellant Company
did not perform all the tests itself but some of these tests were taken to France and, as
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a result, in this particular case, that would have meant that the contracting authority
would have wanted and, as a matter of fact, would have placed emphasis on being
made aware about the time taken for the said sample/s to be transported from the
Pathology Department in Malta to the laboratory performing the assays.

Dr Barbara stressed that the element of time was very important because some
specimens, like spinal fluids, were being discarded because of deterioration by the
time they arrive for testing.  He argued that this issue alone was enough to lead to the
disqualification of the tender.

Given that the appellants were already providing this service to the contracting
authority, the Chairman PCAB asked whether the decision reached by the
Adjudicating Committee was, in any way, influenced by the past performance of the
appellant Company.  Dr Barbara, categorically, excluded this and added that the
specifications were drawn up in order to ensure the delivery of a good and safe service
to patients and all that the Adjudicating Committee did was to compare the
submissions made by tenderers against the tender specifications.

Point 2 - The laboratory on offer in the tender must have a current accreditation

certificate (by CPA U.K. Ltd, College of America Pathologists) or equivalent

quality certification.  The relevant documentation has not been submitted with

the offer.

Point 3 - As per clause 15.11, it was specifically requested that the corresponding

accreditation certificates of the individual tests are to be submitted in Envelope

2.  These were not provided.

Clause 15.11 stated as follows:

QUALITY MANAGEMENT The laboratory carrying out the tests must have
current accreditation certificate (examples: by CPA UK Ltd, College of
American Pathologists) or equivalent quality certification.  The relevant
documentation is to be submitted with the offer.

Furthermore the tenderer is expected to demonstrate the organisation’s
commitment to quality by providing sufficient to ensure the quality of analysis
results.

The corresponding accreditation certificates of the individual tests are to be
submitted.  (TO BE INSERTED IN ENVELOPE 2)

Dr Mifsud Cachia admitted that this information was omitted in her client’s tender.
However, the appellant’s legal advisor stressed that her client felt that, since they were
the same contracting authority’s current suppliers, this requirement was not applicable
in his case.

Dr Barbara remarked that such accreditation certificates were renewed on an annual
basis and, since the current contract was issued about three or four years ago, a new
accreditation certificate was required.
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Ms Anne Debattista, Director GHPS, intervened and pointed out that the adjudication
process was carried out on the basis of the documentation submitted in relation to the
requirements and conditions published for that particular tender.

The Chairman PCAB remarked that the tenderer could not assume anything but the
tenderer had to submit the requested information and, if there was the need, the
tenderer could have sought clarifications from the contracting authority and not
expected the opposite to happen. He stressed that the fact that the bidder was the
current supplier should not, in any way, put that bidder in a privileged or
advantageous position vis-à-vis the other bidders but one had to ensure that there was
a level playing field for all.

Point 4 - Re clause 15.14 tenderer gave no information as to which tests are

performed in-house and which are forwarded to other laboratories.  A complete

list of the tests forwarded onto other laboratories should have been submitted.

Tenderer should have also provided copies of accreditation certificates of these

other laboratories.

The Chairman PCAB read out clause 15.14:

Tenderer must also indicate which tests, from the list above, can be performed
in-house and which are forwarded onto other laboratories.  Tenderer must
provide copies of accreditation certificates of these other laboratories in
addition to his own and satisfy clauses 15.5, 15.6, 15.11 and 15.13 in this
regard.

The results of tests that have been carried out elsewhere, should carry a stamp
or logo indicating the lab-site of analysis.

Dr Mifsud Cachia explained that her client was to perform all the tests in-house,
meaning within the laboratories of Centro Analisi Fleming Spa but not necessarily in
Malta.

Mr Giovanni Trimboli, representing Centro Analisi Fleming Spa, the appellant
Company, stated that the list of tests submitted was the list of tests performed by
Centro Analisi Fleming Spa.

The PCAB drew the attention of Mr Trimboli that the tenderer was being asked to
consult the list of tests provided in the tender document itself and to indicate which of
those tests were going to be carried out in-house or in other laboratories.  Mr Trimboli
reiterated that the list he submitted referred to the list of tests carried out at Centro
Analisi Fleming Spa.

Dr Barbara explained that they required the full list of tests included in the tender
document and that, if a tenderer was unable to provide all the tests requested, then the
said offer had to be considered as unacceptable in view of the fact that the list of tests
was drawn up on the experience gained over the years. Furthermore, in cases where a
laboratory is not in a position to carry out certain tests itself, then, it is still in the
contracting authority’s interest to know to which laboratory such tests would be
referred.   Dr Barbara said that the tenderer indicated that some tests were not carried
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out but provided no indication as to which tests were going to be referred to other
laboratories.

Point 5 - A specimen of the test request form had to be submitted with the offer

in Envelope 2.  This has not been submitted.

Dr Mifsud Cachia explained that this was a question of whether one submitted a hard
copy or a soft copy of the form requested.  She contended that since this was,
basically, a request for an electronic system, it was assumed that this requirement was
met once this form could be accessed electronically.

Dr Barbara remarked that he would not give much importance to this issue because
what mattered most was patient safety rather that the format of the forms.  However,
he added that this form was requested and that he did not succeed in accessing the
form from the CD submitted although he admitted that he was no IT expert.

Point 6 - No local representative has been nominated in the offer. Is there a local

representative?

Dr Mifsud Cachia remarked that she could not find where this was requested in the
tender document.

Dr Barbara explained that the local representative played the role of collecting the
samples and the contracting authority needed to know whether the representative had
any medical knowledge. Dr Barbara did not attach much importance to this matter
and admitted that it could have been sorted out through a clarification.

Dr Mifsud Cachia maintained that, in her view, there was no serious breach of the
specifications laid down in the tender document and that clarifications could have
been sought to settle the points mentioned in the reports of the Adjudication
Committee.   She argued that the Adjudicating Committee should have made recourse
to the provisions of Regulation 82 (2) of the Public Contracts Regulations, referring to
the right of the contracting authority to seek clarifications, and that the outright
rejection of her client’s offer was not warranted.  Dr Mifsud Cachia concluded that
her client was in a position to furnish all the information required if these were asked
to do so.

On her part, Ms Debattista quoted the second para. of Regulation 82 (2) of the Public
Contracts Regulations, which stated that:

Provided that the Director of Contracts, or, with his authorization, any
contracting authority, shall have the right to seek clarifications on points of a
technical nature to enable a proper evaluation of any tender, which, however,
would at that stage have already been declared to be basically compliant.

Ms Debattista remarked that, according to the information submitted, the contracting
authority could not adjudicate the offer of the appellant Company as compliant since
mandatory requirements were not satisfied.  She concluded that these shortcomings
occurred in Envelope 2, which was opened because Envelope 1 did contain the
required bid bond, however, having been found non-compliant in Envelope 2 the
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appellant Company’s offer was not recommended to move on to the next stage of the
tendering process, i.e. the opening of Envelope 3.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 19.02.2009, and also through their verbal submissions presented during the
public hearing held on the 07.04.2009, had objected to the decision taken by the
General Contracts Committee;

having observed that with regards to the information regarding frequency, courier
service and consumables requested in the tender document by the contracting
authority (a) whilst appellant Company contended that tenderers were not
specifically requested to provide information stating also that, for example, albeit
they did not specify the precise number of hours that it would normally take for
transportation of samples from Pathology Department (Malta) to the laboratories
where the assays are to be performed, yet it was stated that “… in any case, the
samples are to arrive at destination on the same day of collection”, (b) Dr Barbara
insisted that this was not enough and not in line with what the contracting
authority had requested, claiming that, in the case of the appellant Company for
instance, it is a fact that the said appellant Company did not perform all the tests
itself but some of these tests were taken to France.  As a result, proceeded Dr
Barbara, in this particular case, that would have meant that the contracting
authority would have wanted to be made aware about the time taken for the said
sample/s to be transported from the Pathology Department in Malta to the
laboratory performing the assays;

having considered the fact that the appellant Company argued that since
Information Sheet C - page 29 … ‘Delivery Period’ referred to such requested
information, the contracting authority had the discretion to ask for a clarification;

having taken note of the appellant Company’s legal representative’s claim that the
way clause 15.5 was drafted, her client’s interpretation was that it did not matter
how long it took for the samples to arrive at destination so long as it did not take
more than one day;

having also taken note of Dr Barbara’s counter argument wherein he stated that
the element of time was very important because some specimens, like spinal
fluids, were being discarded because of deterioration by the time they arrive for
testing;

 having heard (a) the appellant Company admit that information requested on
pertinent accreditation certificates which had to be submitted in Envelope 2 was
omitted in their tender in view of the fact that it was felt that such data was
unnecessary in this particular instance due to the fact that they were the same
contracting authority’s current suppliers, (b) Dr Barbara remark that such
accreditation certificates were renewed on an annual basis and, since the current
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contract was issued about three or four years ago, a new accreditation certificate
was required;

having heard how, with regard to the claim made by the Adjudicating Board that
the tenderer gave no information as to which tests are performed in-house and
which are forwarded to other laboratories (a) Mr Trimboli stated that the list of
tests submitted was the list of tests performed by Centro Analisi Fleming Spa and
(b) Dr Barbara explained that – 1. the contracting authority required the full list of
tests included in the tender document and that, if a tenderer was unable to provide
all the tests requested, then the said offer had to be considered as unacceptable in
view of the fact that the list of tests was drawn up on the experience gained over
the years, and – 2. the tenderer indicated that some tests were not carried out but
provided no indication as to which tests were going to be referred to other
laboratories;

having established that, whilst a couple of other issues were indicated as non-
compliant, namely (a) the fact that a specimen of the test request form had to be
submitted with the offer in Envelope 2 (not submitted by appellant Company in
their tender) and (b) the fact that no representative was nominated in the offer, yet,
during the hearing Dr Barbara conceded that, in their deliberation, the
Adjudicating Board did not attach much importance to these matters, admitting
that these could have been sorted out through a simple clarification;

having also noted Ms Debattista’s remarks

reached the following conclusions, namely:

1. The PCAB concludes that it is a fact that a day had 24 hours.  However, it is
also a fact that if a tenderer offered to provide this service in, say, three or 12
hours instead of 24 hours it could make quite a difference to the contracting
authority apart from to the desired optimal level of testing, and that was an
adjudication benchmark that the Committee had to take into consideration;

2. The PCAB, whilst fully concurring with the Adjudicating Board that the
tenderer should have given requested information as to which tests are
performed in-house and which tests are forwarded to other laboratories, yet,
also acknowledges that the appellant Company failed to do so;

3. The PCAB feels that whenever a tenderer, knowingly, fails to submit
information considered in the tender document as ‘mandatory’ then it is only
natural that an offer would, most likely, be judged as non compliant.
Furthermore, the PCAB argues that the appellant Company should have never
assumed anything and that the tenderer had to submit the requested
information and that clarifications could have been sought by the tenderer
from the contracting authority and, in this case, no one should have expected
the opposite, namely the Adjudicating Board to seek any clarification from the
tenderer, to happen;

4.The PCAB agrees with the contracting authority that submission of
accreditation certificates is mandatory and that Dr Barbara’s claim, namely,
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that in view of the fact that such accreditation certificates were renewed on an
annual basis, the fact that the accreditation process as regards the current
contract took place some three to four years ago, amply necessitated that a
new accreditation certificate be issued this time round;

5. The PCAB concludes that the fact that the bidder was the current supplier
should not, in any way, put that bidder in a privileged or advantageous
position vis-à-vis the other bidders and that one had to ensure that there was a
level playing field for all participating tenderers.

As a consequence of (1) to (5) above, this Board finds against the appellant Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
refunded.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

14 April 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 147

Advert No. 155/2008 - CT2225/2008 - DH 1504/2007

Tender for the Construction of a Blood Transfusion Centre at Notabile Road,

Attard

This call for tenders, covering a two year period contract, was published in the
Government Gazette on 11.02.2008.

The closing date for this call for offers was 04.09.2008 and the estimated contract
value was € 2,015,211.

Five (5) different tenderers submitted their offers.

Following receipt of notification that their offer could not be considered further in the
opening of Envelope 3 as it was adjudicated as being not administratively compliant
Messrs Elbros Construction Ltd filed an objection on 03.03.2009 against the decision
taken in regard by the General Contracts Committee.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a public hearing on 14.04.2009 to discuss this objection.

Present for the hearing were:

Elbros Construction Ltd

Dr Franco Vassallo Legal Representative
Dr Daniele Cop Legal Representative
Mr Jimmy Calleja

Evaluation Committee

Dr Alex Aquilina Chairperson
Mr Paul Mercieca Member
Architect Robert Borg Hayman Member
Ms J Grioli Member
Ms Phyllis Mercieca Member

Blockrete Ltd

Dr Joseph Fenech Legal Representative
Mr Edgar Caruana Montaldo
Mr Daniel Portelli

Department of Contracts

Mr Francis Attard Director General

At the request of Dr Franco Vassallo, legal representative of Elbros Construction Ltd,
and with the concurrence of those present at the hearing, including the contracting



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

167

authority, the PCAB agreed that the hearing would be conducted in English so that Dr
Daniele Cop could follow the proceedings.
After the Chairman’s brief introduction, the appellant was invited to explain the
motives of the objection.

Dr Vassallo explained that the facts behind his client’s objection were as follows:

(i) on the 25th February 2009, Elbros Construction Ltd was informed that its
tender was disqualified because the Insurance Declaration Form submitted in
envelope 2 had the words “all Clauses of this Contract particularly” crossed
out; and

(ii) the advice that the Department of Contracts gave to the adjudication
committee was that the crossing out of the words “all Clauses of this Contract
particularly” in the Insurance Declaration Form was not acceptable and that it
rendered the appellant’s offer administratively non-compliant.

Dr Vassallo contended that the crossing off of superfluous data should not lead to
disqualification and that a witness would at a later stage demonstrate that the actual
format of the form in question was misleading and flawed.

Dr Daniele Cop, on behalf of Elbros Construction Ltd, added that the deletion of the
words mentioned above did not affect the submission made by her client in the sense
that it had no bearing on the technical and financial capabilities of her client to carry
out the project.  She argued that the fact that the insurance company crossed out the
words in question could be interpreted as a diligent measure by the person who filled
in the form because it was not usual practice for insurance companies to go through
the entire tender document – because at that stage it was not yet a contract – in order
to fill in the form whereby it would certify that it would insure the bidder on being
awarded the tender.

Architect Robert Borg Hayman, member of the adjudication committee, explained
that the reason for the disqualification of the appellants’ tender was because the
crossing out of the words “all Clauses of this Contract particularly” amounted to a
change in the Insurance Form which formed part of the specification and conditions of
the tender.  He then went on to quote from clause 4.3:

4.3 Tenders shall be considered irregular and therefore rejected for the
following reasons inter alia:

v. if the tenderer changes any of the conditions of the contract;

Mr Robert Borg Hayman added that the appellant’s contention that the wording of the
form in question was misleading could have been sorted out had the appellant sought
a clarification at the opportune time.

The Chairman PCAB asked whether the crossing out of the words in question had in
fact altered the substance of the purpose behind the filling in of the Insurance Form.
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Mr Robert Borg Hayman remarked that the Insurance Form laid down, among other
things, that the insurer had to confirm that he had examined all clauses of the contract
particularly clause 4.12.

The PCAB observed that at that stage there was no contract but a tender document.

Mr Paul Mercieca, member of the adjudication committee, explained that the
evaluation committee had to follow the evaluation criteria set out in the tender
document and one of those criteria, namely 4.3 (v) laid down that a tender was to be
considered irregular if any of the tender conditions were altered.

The Chairman PCAB asked if an insurance company was supposed to pre-empt a
contract that did not exist because, at that stage, one was not dealing with a contract
but with a tender document.  He added that the terminology, such as the terms
‘contract’ and ‘agency’, used in the insurance form were not correct.

Dr Vassallo informed the PCAB that he was going to call as witness Mr Joseph
Avellino, chartered insurer and chief underwriter at Middlesea Insurance plc – who
was also the person who signed the insurance form presented by the appellant
Company - to demonstrate that an incorrect and misleading form was included in the
tender document.    He added that the insurance form was outdated as it made
reference to an insurance ‘agency’ instead of ‘company’ since the term agency had
been discarded with the setting up of Middlesea Insurance plc way back in 1981.  Dr
Vassallo argued that it was not within the responsibility of the insurance company to
read the contract because if the insurance company would declare that it had read the
contract and made the searches the insurance company could be held liable if
something wrong cropped up later on (even if this were not related to the insurance
policy as such).  Dr Vassallo reiterated that the form as presented was misleading and
that Mr Avellino did the right thing to effect the deletion in question.  Dr Vassallo
remarked that he was sure that these errors were committed by omission and not by
commission.

At this stage Mr Avellino informed the PCAB that he was also the Chairman of the
‘General Sector’ within the Malta Insurance Association that represented the
commercial matters related to insurance players in the local market.  Mr Avellino
explained that this issue first came to the attention of the Malta Insurance Association
in 2004 in connection with a government contract and he recalled that then two points
were raised, (i) the reference to an insurance ‘agency’ instead of ‘company’ which
had to be deleted because the company he represented issued insurance in its own
name and did not represent any other entity and (ii) the requirement for the insurance
company to examine all the clauses of the contract.  Mr Avellino declared that his
organisation never officially informed the contracting authorities about these
shortcomings and further stated that the Malta Insurance Association could not
instruct its members not to sign forms similar to the one under consideration because
it could be the case that an insurance company wanted to exceed its obligations in
order to suit or to please its client.  Mr Avellino remarked that Middlesea Insurance
plc would never confirm reading all the contract conditions and that is applied not
only to contractor’s insurance but also to property insurance, house loans and the like
because Middlesea Insurance plc would not assume responsibility for things that were
not in the realm of the insurance business.
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Mr Avellino confirmed that the issue about this kind of insurance form never came up
again before the Malta Insurance Association after 2004 but he could not state, there
and then, whether the 2004 contract that he referred to was awarded or rejected
because of the insurance form.

Mr Avellino contended that he, on behalf of Middlesea Insurance plc, corrected the
insurance form because it was outdated but went on to confirm that he had examined
clause 4.12 of the tender document which specifically dealt with the ‘Insurance
Policy’ and further confirmed that should the tenderer be awarded this contract his
firm would issue the relevant insurance policies according.

Dr Franco Vassallo observed that in his opinion even the use of the term ‘examined’
was rather too onerous.

Dr Alex Aquilina, chairman of the adjudication committee, explained that (a) the
tender specifications were drawn up by an private (external) consultant (b) the
adjudication committee had to abide by the evaluation criteria set out in the tender
document and (iii) the adjudication committee had sought the advice to the Contracts
Department on this issue.

The Chairman PCAB noted that in the circumstances it was not blaming the
adjudication committee for having acted the way it did because evidently it could not
have acted otherwise. He added that it would appear that this was another case of cut
and paste whereby forms were transposed from one tender document to another
without anyone having gone through the substance and the relevance of such forms in
that particular tender issued at that particular time.

Mr Francis Attard, Director General (Contracts), under oath stated that as a general
rule the Contracts Department expected the tenderer to accept all the specifications
and conditions of the tender document and that it was not acceptable for anyone to
either cross out or alter, in any manner, any part of the tender document.  Mr Attard
confirmed that prior to the publication of the tender, the contracting authority
submitted the tender document for vetting by the Contracts Department.

The Chairman PCAB remarked that if a tender form did not, ‘a priori’, make sense,
one would have expected the Contracts Department not to simply rubberstamp the
document but to filter it and, if need be, to amend it and not always expect the bidders
to pinpoint the shortcomings.  He declared that he fully agreed with Mr Attard that
tenderers should not be allowed to alter the tender specifications and conditions but,
on the other hand, one had to ascertain that the documentation was presented properly.
The Chairman PCAB observed that in this case it would appear that Mr Avellino, an
expert in the field of insurance business, knew his job well such that he amended the
form so as not to exceed his professional competence.

Mr Attard stated that as far as the Department of Contracts was concerned, the local
competent regulatory authority with regard to insurance business in Malta was the
Malta Financial Services Authority (MFSA) and no other organisation. Mr Attard
added that as far as he could recall the MFSA had never raised any queries with his
department with regard to this insurance form and that that was the first time that this
difficulty was raised.  Mr Attard stated that the decision by Contracts to endorse the
recommendation of the adjudication committee to disqualify the appellant was not
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reached from a technical insurance point of view but disqualification was arrived at
purely on administrative compliance considerations and hence no need was felt to
seek the advice of MFSA.

At this stage Mr Avellino confirmed that the Malta Insurance Association did not
refer this insurance form to the MFSA and remarked that probably it had never been
brought to the attention of the MFSA otherwise MFSA would have objected to it.

Dr Vassallo maintained that notwithstanding what Mr Attard had just said, in the
sense that the Department of Contracts did not tolerate the deletion of any part of the
tender document, the same department did allow the crossing out of the term ‘agent’
on the insurance form.  On his part Mr Attard stated that he stood to differ on the
point raised by Dr Vassallo.

The PCAB noted that what had to be clearly established was whether the deletion
effected by the appellant in the insurance form prejudiced in any way the insurance
cover that the tenderer was requested to provide.

The Chairman PCAB observed that the Contracts Department did not feel very much
concerned about the validity of the tender document as long as the contracting
authority was happy with it.  He added that the major concern of the Contracts
Department was that the bidders abided by the tender conditions and that if something
was wrong with the tender document that would crop up at a later stage.  The
Chairman PCAB remarked that in that scenario, a bidder could end up being
disqualified due to the incompetence of others and that was something that the PCAB
had to be concerned with so as to ascertain a level playing field to all bidders and to
ensure that all the bidders were treated in a just manner.  In this particular case, the
PCAB deemed that the part of the insurance form that had been crossed out by the
appellant did not alter the substance of the tender specifications and conditions.

Mr Avellino reiterated that an insurance company could insure a contract or a
property without going through all the merits of the contract because the insurance
company was concerned with material facts related to insurance matters, such as, the
sum insured, third parties and sub-contractors.

Chairman PCAB agreed that the insurance company was only concerned with matters
dealing with the insurance policy, that is, matters which fell within the competence of
an insurance company, and certainly not with other issues, such as, data protection,
irregular tenders, confidentiality and the like.  He added that if an insurance company
were to sign the insurance form as it was presented, that insurance firm would have
acted ultra vires, ie outside its competence because it was not licensed to do so.

Dr Franco Vassallo, upheld the general principle that tenderers should not be allowed
to alter or to amend in any way the tender document.  However, he contended that if a
form was fundamentally flawed – he did not allege any bad faith here – it would have
been incorrect for any person to sign it in a nonchalant manner.  Dr Vassallo added
that the main witness, Mr Avellino, an expert in the field of insurance business, had
declared under oath that the requirement arising from the words that had been crossed
out on the insurance form did not lie within the responsibility of an insurance
company.   Dr Vassallo concluded that the insurance form made reference to the
contract when, at that stage, there was no contract in place because the definition of a
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contract was an agreement concluded between parties with legal rights and
obligations.

Mr Paul Mercieca, member of the adjudication committee, stated that the adjudication
committee had assessed the tender on the evaluation criteria published in the tender
document and that it did not debate the legal validity or otherwise of the forms.  He
added that clause 4.3 (v) laid down that a tender was irregular if the tenderer changes
any of the conditions of the contract and that the deletions effected to the insurance
form by the appellant amounted to a change in the conditions of the tender and hence
the offer had to be rejected.

Dr Alex Aquilina, chairman of the adjudication committee informed the PCAB that
the adjudication committee had asked for independent legal advice on this matter but
it did not receive any reply.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 09.03.2009, and also through their verbal submissions presented during the
public hearing held on the 14.04.2009, had objected to the decision taken by the
General Contracts Committee;

having considered the appellants’ contention that the (a) crossing off of
superfluous data should not lead to disqualification and (b) fact that the insurance
company crossed out the words in question could be interpreted as a diligent
measure by the person who filled in the form;

having also considered Dr Cop’s remark relating to the fact that the deletion of the
words did not affect the submission made by the appellants in the sense that it had
no bearing on their technical and financial capabilities to carry out the project;

having noted Mr Borg Hayman’s (a) statement regarding the fact that the
disqualification of the appellants’ tender was because the crossing out of the
words “all Clauses of this Contract particularly” amounted to a change in the
Insurance Form which formed part of the specification and conditions of the
tender and (b) remark that had the appellant Company considered the wording of
the form in question to be misleading, this could have been sorted out had the
appellant Company tried to seek a clarification back then;

having observed Mr Borg Hayman’s insistence that the Insurance Form laid down,
among other things, that the insurer had to confirm that he had examined all
clauses of the contract, particularly clause 4.12;

having considered the fact that one of the most important issues for the
adjudication committee was its total commitment to ensure that no one would alter
the tender conditions;
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having taken note of Mr Avellino’s testimony, considered as a key witness,
wherein, inter alia, he stated that the insurance form was outdated as it made
reference to an insurance ‘agency’ instead of ‘company’, explaining that the term
agency had been discarded with the setting up of Middlesea Insurance plc way
back in 1981;

having also taken note of Mr Avellino’s statement wherein he declared that in his
capacity of Chairman of the ‘General Sector’ within the Malta Insurance
Association, (a) he still recalls the first time that this same issue (the reference to
an insurance ‘agency’ instead of ‘company’), together with the requirement for the
insurance company to examine all the clauses of the contract, first came to the
attention of the Malta Insurance Association, namely, way back in 2004 and (b) he
never, either personally, or through the Association, officially informed
contracting authorities about these shortcomings, (c) he could not either,
personally, or as part of the Association, instruct its members not to sign forms
similar to the one under consideration because it could be the case that an
insurance company wanted to exceed its obligations in order to suit or to please its
client;

 having heard Mr Avellino state under oath that Middlesea Insurance plc would
never confirm to reading all the contract conditions because, if it were to do that, it
would imply that the Company would be assuming more responsibility than what
the same Company would have been legally formed to do;

having established that acting on behalf of Middlesea Insurance plc, Mr Avellino
(a) claimed that he had corrected the insurance form because it was outdated (b)
confirmed that he had examined clause 4.12 of the tender document which
specifically dealt with the ‘Insurance Policy’, and (c) also confirmed that, should
the tenderer be awarded this contract, his firm would issue the relevant insurance
policies;

having also noted Dr Aquilina’s testimony;

having noted DG Contracts’ claim that the Contracts Department expected the
tenderer to accept all the specifications and conditions of the tender document and
that it was not acceptable for anyone to either cross out or alter, in any manner,
any part of the tender document;

having also noted the DG Contracts’ confirmation of the fact that prior to the
publication of the tender, the contracting authority submitted the tender document
for vetting by the Contracts Department;

having also taken cognizance of Mr Attard’s statement wherein he, inter alia,
maintained that (a) as far as the Department of Contracts was concerned, the local
competent regulatory authority with regard to insurance business in Malta was the
Malta Financial Services Authority (MFSA) and no other organisation, (b) as far
as he could recall, the MFSA had never raised any queries with his department
with regard to this insurance form and that that was the first time that this
difficulty was raised;
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having also noted Mr Avellino’s confirmation regarding the fact that the Malta
Insurance Association never brought to the attention of the MFSA the issue
regarding the fact that such insurance form being requested was outdated;
having considered Dr Vassallo’s argument relating to the fact that the insurance
form made reference to the contract when, at that stage, there was no contract in
place because the definition of a contract was an agreement concluded between
parties with legal rights and obligations

reached the following conclusions, namely:

1. The PCAB agrees with appellant Company that, at this stage, there was no
contract but a tender document and that the terms ‘contract’ and ‘agency’,
used in the insurance form were not correct;

2. In view of (1) above, the PCAB recommends that the MFSA’s attention
should be formally drawn to ensure that the necessary updates to the forms are
carried out in order to ensure validity of documentation being requested in
tender documents;

3. The PCAB feels that this was another case of ‘cut and paste’ whereby forms
were transposed from one tender document to another without anyone
assuming the responsibility to go through the substance and the relevance of
such forms;

4. The PCAB concludes that, whilst under no circumstance should any bidder be
allowed to cross out or alter any part of the tender document, yet, the PCAB
argues that this is an exceptional case in view of the fact that a highly technical
insurance expert explained and proved how parts of the form, as requested in
this particular tender document, were outdated, invalid and, hence, legally
irrelevant.  Therefore the fact that, in this instance, an expert in the field of
insurance business, arbitrarily decided to amend the form has to be seen in the
light that it was not a question of anyone crossing out or altering a formal
document or changing any condition in it but as an attempt to regularise an
invalid form as presented in the tender document.  In so doing, this implied a
manifestation of professional competence as a competent person in any field
would never assume responsibilities which go beyond his or her corporate
remit.  As a result, the PCAB agrees that an insurance company should only be
concerned with matters dealing with the insurance policy, that is, matters
which fell within the competence of an insurance company, and certainly not
with other issues, such as, data protection, irregular tenders, confidentiality
and the like;

5. The PCAB disagrees with the argument publicly stated by DG Contracts,
namely that relating to the fact that the Contracts Department is not generally
concerned with the validity of the tender document as long as the contracting
authority is satisfied with it.  The PCAB argues that this could prove to be
both (a) a time wasting exercise with undue delays in the tender adjudication
process being experienced as a result of likely resort being for aggrieved
bidders to file an objection, and (b) a bidder could end up being disqualified
due to the incompetence of others;
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As a consequence of (1) to (5) above, this Board finds in favour of the appellant
Company.

The Board also recommends that DG Contracts should consult with MFSA to have
the relative form revised and brought in line with up to date needs.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be refunded.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

28 April 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 148

Advert. No. 251/2008 – CT/2608/2008

Tender for Developing Leaders for Change and Innovation in Tourism Business

Development and CPD for Tourism Senior Management

This call for tenders was published in the Government Gazette and the EU Journal on
5.12.2009.

The closing date for this call for offers was 27.01.2009 and the estimated contract
value was € 3,407,925

Three (3) different tenderers submitted their offers.

Following receipt of notification that their offer could not be considered further
having been adjudicated administratively non-compliant and therefore excluded from
this open tender procedure, which process had subsequently been cancelled, Messrs
EMCS Consortium filed an objection on 9.03.2009 against the decision taken in
regard by the General Contracts Committee.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a public hearing on 20.04.2009 to discuss this objection.

Present for the hearing were:

Economic and Management Consultancy Services Ltd (EMCS) Consortium
Dr Adrian Delia Legal Representative
Dr John Gauci Legal Representative

Where’s Everybody
Mr Lou Bondi Representative
Mr JP Vassallo Representative

Malta University Consultancy (MUC)
Mr Josef Grech Representative
Ms Ruth Debrincat Representative

EMCS
Mr Adrian Said
Mr Stefano Mallia

Malta Institute of Management (MIM)
Mr Lawrence Mizzi
Mr Ruben Xuereb
Mr George Papagiorcopulo

Malta Tourism Authority
Dr Michael Psaila Legal Representative
Dr Kurt Hyzler Legal Representative
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Mr J. Formosa Gauci

Evaluation Committee:
Mr Francis Albani Chairperson
Mr John Magri Member
Ms Sarah Azzopardi Member
Mr Jonathan Sciberras Member
Mr Patrick Attard Secretary

Department of Contracts
Mr Francis Attard Director General (DG)

After the Chairman’s brief introduction, the appellant was invited to explain the
motives of the objection.

Dr Adrian Delia, on behalf of EMCS Consortium, explained that via letter dated 25th

February 2009 the Contracts Department had informed his client that his offer had
been found administratively non-compliant since the appropriate original bank
statements were not submitted.

Dr Delia then referred to clause 3 (c) (page 3 of the tender document) and quoted
thus:

Selection Criteria
Article 50 – of the Public Contracts Regulations – Evidence of Financial and
Economic Standing

(1) Proof of operator’s economic and financial standing by supplying the
following:

(i) appropriate statements from banks, or where appropriate, evidence of
relevant professional indemnity insurance;

Dr Delia pointed out the contrary to what had been indicated by the Director General
Contracts, the tender document and the Public Contracts Regulations make no
reference to the term ‘original’.  He added that eventually it transpired that the
shortcoming was limited to the bank statements submitted by the Malta Institute of
Management Ltd (MIM).

Furthermore, Dr Delia referred to Regulation 50 (2) of the Public Contracts
Regulations which provided that:

An economic operator may, where appropriate and for a particular contract,
rely on the capacities of other entities, regardless of the legal nature of the
links which it has with them.  It must in that case prove to the contracting
authority that it will have at its disposal the resources necessary, for example,
by producing an undertaking by those entities to that effect.

Dr Delia gave the following interpretation to this provision: if only one out of the four
entities involved was judged, according to Contracts Department and the Evaluation
Committee, to have its statements not in order – even though he maintained that that
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bank statement was in order – the matter should have been resolved by resorting to
Regulation 50 (2) and take into account the other entities that made up the consortium.

As a matter of fact, Dr Delia remarked that it was being claimed that the statement in
respect of MIM Ltd was not actually a bank statement and that it had been
manipulated with since a note in pencil had been inserted (indicating MIM Ltd).  Dr
Delia contended that the regulations and the tender document did not request a bank
statement but appropriate statements from banks and that his client had submitted
them.

At this stage, it was noted that the statement in respect of MIM Ltd listed four bank
account numbers with the balance against each, apart from the addition of a note in
pencil indicating MIM Ltd. Dr Delia maintained that the contracting authority was
contending that that was not a bank statement whereas he retained that it was a
statement from the bank.  He added that it appeared that the contracting authority was
stating that the document submitted was not appropriate, was not the original and was
not a bank statement.  However, Dr Delia maintained that the regulations and the
tender document requested neither an original nor a bank statement but “appropriate
statements from banks”.

Dr Michael Psaila, legal representative of the Malta Tourism Authority, remarked that
from one of the statements submitted – that in respect of MIM Ltd – one could not
deduct that that statement actually belonged to MIM Ltd.

At this stage the Chairman PCAB remarked that one had to establish what was meant
by a bank statement, i.e. did it mean bank balances or did it include the transactions.
He added that it could be the case that a bank account could have had a low or
negative balance for a long time but then, the account holder would win the super 5
and put his winnings in the account resulting in a very healthy balance which amount
could then be withdrawn the day after.  The Chairman PCAB remarked that the
balance alone did not reflect the financial standing of an entity but the transactions
did.

Dr Delia pointed out that the evaluation report indicated that:

The names of the companies – which later on it transpired that these referred to
MIM Ltd and MUC Ltd– that the statements belonged to were only
identifiable by the name of the company being written in pencil on the
document, creating doubt as to the authenticity of some

Dr Delia stated that this showed that the evaluation committee had only a doubt,
however, he contended that as with other documents submitted in any tender one had
to rest with the declarations made by bidders and if at some stage it would result that
such declarations were false then that bidder had to suffer the consequences for that.

Dr Psaila stated that the contracting authority required these statements as proof of the
financial and economic standing of the bidder.  According to Dr Psaila, the most
serious shortcoming was that the account holder was not identifiable so much so that
the bank that issued the statement did not identify the account holder by name but that
was added on in pencil and the same was applicable to the statement submitted with
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regard to MUC Ltd.  He stated that the way the statements were presented the
contracting authority was not sure of who were the holder/s of those bank accounts.

With regard to the statement marked MUC Ltd, Dr Psaila confirmed that (i) it was
generated from the internet by the BOV system which statement was acceptable and
(ii) that apart from the balance it also showed the transactions.

The Chairman PCAB remarked that the contracting authority, through the Department
of Contracts, could have obtained that information from the banks.   He added that,
nowadays, an electronic bank statement was legally acceptable and that most banks
identify an account by its number and not by the holder’s name.  The Chairman
PCAB held that the contracting authority, through the Department of Contracts, could
have sought a clarification on that as that did not amount to negotiation or to a change
in the information submitted.

Dr Delia reiterated that in the evaluation report it was indicated that the statements
were identifiable, even if through the insertion of the names in pencil, and so the
evaluating committee could in actual fact identify the account holders.

Mr Francis Albani, chairman of the evaluating committee, under oath, confirmed
more than once that, for the evaluating committee, for a bank statement to be
appropriate it had to

(i) display the account balance
(ii) be issued by an official and reliable source and
(iii) clearly indicate the name of the account holder

The Chairman PCAB made reference to the statement submitted in respect of MIM
Ltd and pointed out that in that case one had the

(a) balance of each account
(b) entity that issued the statement was BOV Ltd and
(c) number against each account

The Chairman PCAB argued that, therefore, it would appear that, according to the
evaluating committee, what rendered this statement inappropriate was that the name
of the account holder was missing.

Mr Albani confirmed that the bidder was excluded because the evaluating committee
was not sure that the statements as presented actually belonged to MIM Ltd and to
MUC Ltd.  Mr Albani remarked that the evaluating committee discussed this matter
prior to reaching its decision and that he had an accounting background.  Mr Albani
confirmed what was stated in the evaluation report dated 19th February 2009
regarding the reasons for disqualification.

Dr Delia remarked that it was pertinent to point out that as further proof of the
company’s economic and financial standing, besides the statements from banks, the
tender document also requested at clause 3 (c) (ii) the presentation of balance-sheets
or audited accounts for the years 2005/6/7 and extracts of 2008 which his client had
submitted.
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Mr Albani confirmed that when evaluating administrative compliance the evaluating
committee took also into account the submission of the audited accounts.  He added
that since this tender involved EU funding one had to be extra vigilant because the EU
auditors would look into all the details of the contract.  The Chairman PCAB stressed
that a tendering process had to be correctly and meticulously carried out not because
EU funds were involved and so the tender was subject to EU scrutiny but the process
should be carried out with equal competence even when Maltese tax payers’ funds
were involved because even local auditors should scrupulously scrutinise the process.
He remarked that EU funds were lost not because of the process itself but because of
mistakes committed, such as in the case under reference, which delayed the process
unnecessarily.

It was ascertained at that stage that although the tender document did not request the
‘original’ statements from the banks, the appellant had submitted the original ones.

The Chairman PCAB remarked that from what he had heard that far, he felt that the
evaluating committee did not have a clear idea of what was meant by the term
‘appropriate’ in the context of the tender because bank account balances did not
ascertain the economic and financial standing of a firm.  He added that from the
evidence given it clearly emerged, time and again, that the evaluating committee
judged the appellants’ offer as administratively non-compliant because the statements
from the banks did not display the name of the companies concerned.   The Chairman
PCAB declared that that was not a good enough reason for exclusion because an
account number was verifiable and that banks dealt with account numbers and not
with proper names.

Dr Delia submitted statements from BOV and HSBC to the effect that bank
statements generated through the respective bank’s secure internet site reflected the
current position of that account.

Dr Delia concluded that

(i) what was requested in clause 3 (c) (page 3 of the tender document) was
exactly what was required in regulation 50 of the Public Contracts
Regulations

(ii) his client submitted all that was requested with regard to statements from
banks – no reference was made to the production of originals

(iii) it was clearly indicated to the evaluating committed to whom the bank
statements belonged but it had doubts because the company names were
put down in pencil and argued that that was one of the cases where it was
justifiable for the evaluating committee – if it felt the need - to seek a
clarification and

(iv) the evaluating committee was also in possession of the appellant’s audited
accounts to collaborate certain financial data.

Dr Psaila submitted that
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(i) in two instances - in respect of MIM Ltd and MUC Ltd - the banks did not
identify the account holder by name and, in his view, those statements
could not be considered appropriate

(ii) in order to have proof of economic and financial standing the statement
had to contain a transaction history – at that stage the Chairman PCAB
drew the attention of Dr Psaila that that consideration was never raised by
the evaluating committee but that it was himself (the Chairman PCAB)
who introduced that argument

(iii) insisted that the PCAB should also look into whether the statements from
bank submitted by the appellant that did not feature the account’s
transaction history constituted an appropriate statement from the banks as
laid down in the tender document

The Chairman PCAB remarked that it was not the function of the PCAB to carry out a
fresh evaluation exercise but the PCAB had to examine whether the evaluating
committee had conducted its evaluation exercise correctly.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 12.03.2009, and also through their verbal submissions presented during the
public hearing held on the 20.04.2009, had objected to the decision taken by the
General Contracts Committee;

having also noted the argument brought by appellant Company relating to
Regulation 50 (2) of the Public Contracts Regulations;

having heard appellant Company’s legal representative contend that (a) the tender
document did not request a bank statement but ‘appropriate’ statements from
banks and that his client had submitted them (b) the fact that the name of the
account holder was written in pencil on a bank statement did not, in any way,
trivialise the legality of the document presented, (c) apart from MIM Ltd being
written in pencil, the statement in respect of the same Company listed four bank
account numbers with the balance against each;

having also heard the contracting authority’s representatives claim that (a) from
the statements submitted one could not deduct that the said statement actually
belonged to a particular Company and (b) the contracting authority required these
statements as proof of the financial and economic standing of the bidder;

having taken cognizance of Dr Delia’s remark regarding the fact that as further
proof of the company’s economic and financial standing, besides the statements
from banks, the tender document also requested at clause 3 (c) (ii) the presentation
of balance-sheets or audited accounts for the years 2005/6/7 and extracts of 2008
which his client had submitted;
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having observed that in the evaluation report it was stated that the names of the
companies that the statements belonged to were only identifiable by the name of
the company being written in pencil on the document, creating doubt as to the
authenticity of some;

having carefully considered Mr Albani’s testimony wherein, under oath, the latter
confirmed, more than once, that, for the evaluating committee, for a bank
statement to be appropriate it had to (a) display the account balance, (b) be issued
by an official and reliable source and (c) clearly indicate the name of the account
holder;

having noted that, in line with Mr Albani’s evidence, the statement submitted in
respect of MIM Ltd (a) contained a balance of each account, (b) the entity that
issued the statement was clearly stated as BOV Ltd and (c) the number against
each account;

having heard Mr Albani confirm that the bidder was excluded because the
evaluating committee was not sure that the statements, as presented, actually
belonged to MIM Ltd and to MUC Ltd;

having taken note of Mr Albani’s comment regarding the fact that since this tender
involved EU funding one had to be extra vigilant because the EU auditors would
look into all the details of the contract;

having also taken note of the fact that during the hearing it was established that
albeit the tender document did not request the ‘original’ statements from the
banks, the appellant had submitted the original ones;

reached the following conclusions, namely:

1. The PCAB opines that the evaluation committee had erroneously interpreted
the term ‘appropriate original bank statements’ and,

a. instead of placing emphasis on the fact that the appellant company
had included bank balances whilst refraining from submitting bank
statements including transactions, which, for evaluation purposes,
are more important as detailed bank statements tend to give a better
view of a bidder’s economic standing and overall capability to
meet its periodical financial obligations,

the same evaluation committee, as clearly manifested during the public
hearing,

b. judged the appellant Company’s offer as administratively non-
compliant because the statements from the banks (i) were not
original, (ii) were photocopied or downloaded from the internet
and, (iii) did not display the name of the companies concerned, an
issue which was considered to be extremely indispensable in view
of the fact that all account numbers were available;
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2. The PCAB reiterates its stand that the contracting authority, through the
Department of Contracts, could have easily sought a clarification as to whether
it was acceptable for the latter to obtain formal confirmation from the banks
that the names of companies written down in pencil were actually the ones
being assigned to the account numbers submitted with the tenderers’
documents.  This would have not constituted a negotiation but a simple
confirmation regarding the authenticity of information already supplied;

3. The PCAB feels that it is becoming increasingly evident that in tenders
relating to public procurement which involves EU funding some of the
evaluating committees are being excessively cautious to the extent that,
occasionally, common sense does not prevail giving rise to anomalous
decisions which are causing greater delays in the adjudication process in view
of the fact that aggrieved parties are quite swift to resort to lodge a formal
objection.  The PCAB would like to stress the point that a tendering process
has to be correctly and, meticulously, carried out not because EU funds are
involved thus being subject to EU scrutiny, but the process should be carried
out with equal competence even when the total of the tender value involves
100% Maltese tax payers’ funds because this is the correct way to do things
and because even local auditors should scrupulously scrutinise similar
processes;

4. The PCAB argues that it feels that the evaluation committee was wrong in
considering the appellants’ bid as administratively non-compliant, excluding it
from proceeding further in the open tender procedure, particularly, when
considering the reasons submitted during the hearing which are not considered
to be sufficient in view of alternative clarifications which could have been
easily sought from the banks through the Department of Contracts,

5. The PCAB further concludes that, perhaps, there could have been other more
valid reasons for a similar conclusion to have been reached (namely exclusion
of the appellant Company from proceeding further) but this can only be
arrived at if the contracting authority were to evaluate further the appellant
company’s tender following recommended clarifications made.

As a consequence of (1) to (5) above, this Board finds in favour of the appellant
Company and recommends that the tenderer be re-admitted in this open tender
procedure for further evaluation, including the clarifications which should have taken
place prior to the same committee reaching the conclusion it had reached, namely to
disqualify the appellant Company’s bid.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be refunded.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

28 April 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 149

Advert. No. 177/2008 – CT/2169/2008

Tender for Mdina Bastions Ground Investigation Works and Monitoring System

– MDN 02

This call for tenders was, for a contracted value of € 395,000 was published in the
Government Gazette on 08.08.2008.  The closing date for this call for offers was
14.10.2008.

Three (3) different tenderers submitted their offers.

Following the publication of the ‘Notification of Recommended Tenderers’, ABC
Appalti Bonifiche Costruzzioni s.a.s. / Harrison Group Environmental Ltd Joint
Venture filed an objection on 09.03.2009 against the award of the tender in caption to
G.D. Test Srl (Leader) & Ballut Blocks Services Ltd

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members, convened a public hearing on 22.04.2009 to discuss this objection.

Present for the hearing were:

ABC Appalti Bonifiche Costruzzioni s.a.s./Harrison Group Environmental Ltd

Joint Venture (ABC Joint Venture)
Dr Chris Borg Legal Representative
Mr Alfred Scerri Representative (Terracore Services Ltd)

G.D. Test Srl (Leader) & Ballut Blocks Services Ltd. (G.D. & Ballut Ltd)
Dr Massimo Vella Legal Representative
Mr Alberto Morino G.D. Test Srl Representative
Mr Paul Vella Ballut Blocks Serv Ltd Representative
Eng Josef Gatt Ballut Blocks Serv. Ltd Representative
Eng. Manuel Scerri

Ministry for Resources and Rural Affairs
Dr Victoria Buttigieg Legal Representative
Eng. Raymond Farrugia Director General

Evaluation Committee:
Mr John Vella Chairperson
Eng Norbert Gatt Member
Mr John Valentino Member
Ms Chanelle Busuttil Member
Mr Joseph Casaletto Secretary

Department of Contracts
Mr Francis Attard Director General
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After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.

Dr Chris Borg, legal representative of ABC Appalti Bonifiche Costruzioni
s.a.s./Harrison Group Environmental Ltd Joint Venture (ABC Joint Venture),
explained that the joint venture that he represented was made up of three elements,
ABC General Engineering, Harrison Group International Environmental and the sub-
contractor Terracore Services Ltd, a local firm.

Dr Borg also stated that the objection was raised for the following reasons:

a. The bid bond
b. The negotiated price
c. Reason/s given for appellants’ offer being non compliant
d. Criteria for award

a. The tender could not be awarded as recommended because the recommended
tenderer did not have a valid bid bond.  Dr Borg referred to clause 18 (1), (2) and
(4) of the tender conditions and then quoted as follows:

18.4 – Any tender not accompanied by an admissible tender guarantee will be
rejected by the Central Government Authority (it was later established, during
the same public hearing that this referred to the Contracts Department.)

Dr Borg further stated that, originally, the validity period of the bid bond was up
to 23rd February 2009 which was, subsequently, extended up to 5th March 2009 as
per last paragraph of letter from the Contracts Department dated 24th September
2008 which was communicated to all tenderers.  Dr Borg stressed that the wording
used, both in the tender document and in the correspondence sent by Contracts
Department, made it very clear that a valid bid bond was a mandatory
requirement, i.e. it did not allow any room for the exercise of any discretion, and,
as a consequence, a tender not accompanied by an admissible bid bond would
have led to outright rejection.

Dr Borg contended that the recommended tenderer did not present an admissible
tender guarantee, so much so, that in the published notice of tenderers there was a
note against the recommended tenderer that the bid bond was valid up to 23rd

February 2009.  Dr Borg argued that, on this count alone, the recommended
tenderer had to be disqualified, let alone be recommended for award and this in
view of the fact that the bid bond was a mandatory requirement.

b. As regards the question of price, the appellant Company quoted €362,000, AX
Group quoted €385,000 and the recommended tenderer quoted €427,000.  Dr
Borg stated that, regardless of the prices tendered, the evaluation committee still
intended to award the tender for the price of about €395,000 to the recommended
tenderer, albeit this was still the highest price.  Dr Borg stated that, whilst all were
aware that the contracting authority retained the right not to award the tender to
the cheapest offer, yet, Dr Borg argued that the price offered by the recommended
tenderer was scaled down from €427,000 to €395,000 and this was due either
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(i) because the tenderer altered the submission, which, if this were
to be the case, would be illegal in terms of clause 24.1 of the
tender conditions which stated, inter alia, that “No tender may be
altered after the deadline for submission”

or

(ii) because some kind of negotiation would seem to have taken
place between the evaluating committee and the tenderer

Dr Borg felt that, if the contracting authority felt that it should negotiate the price
with the recommended tenderer, then why didn’t it also negotiate with his client
regarding the few technical aspects which the evaluating committee felt were
somewhat deficient.  He considered that it was discriminatory to negotiate only
with one of the three parties concerned and, hence, in the prevailing
circumstances, there was not a common level playing field for all participating
tenderers.

c. Dr Borg quoted from a letter dated 25th February 2009 sent by the DG (Contracts)
wherein his client was informed that the bid was considered “not compliant since
the scope of the works was reduced impinging on the key requirements of the
works being procured”.  Dr Borg remarked that, according to his client, the offer
submitted was not lacking in any of the technical requirements.  Furthermore, it
was also claimed that the scope of works was not reduced in any manner, so much
so, that, along with all the documentation submitted, there was also included a
fully priced bill of quantities.  He added that, when on the 26th February 2009 his
client requested the reasons behind the Contracts Department’s disqualification of
their tender, except for an acknowledgement, such reasons were not forthcoming.
As a consequence, his client had to resort to filing this objection still in the dark as
to the reasons behind the tender being rejected.

Dr Borg maintained that the joint venture that he represented was experienced in
this line of work, namely, ABC Appalti had executed a number of contracts with
the same Department, even works at Mdina related to the project in question,
Harrison Group was a well established firm in the UK and has worked for a good
number of years on local public contracts, and Terracore Ltd has been involved in
ground investigation works for over 20 years.

d. Dr Borg pointed out that, according to clause 31 of the tender conditions, technical
quality and price carried 70% and 30% of the marks respectively.  Dr Borg
contended that, at least, on the basis of price, his client should have scored full
points, namely, 30 points and this for being the cheapest.  At this stage he
questioned how could it be possible that, when it came to the various aspects of
technical quality, his client seemed to have failed miserably.  Dr Borg requested
that his client should be given the opportunity to see the technical evaluation in his
regard.

The Bid Bond

Dr Buttigieg, legal adviser obo the contracting authority and Mr John Vella, Chairman
of the evaluating committee, remarked that, with regard to the validity date of the bid



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

186

bond, besides clause 18, one had to take into account also of clause 17.1 which,
among other things, provided that

“…tenders must remain valid for a period of 150 days after the deadline for
submission of tenders indicated in the contract notice, the tender document or
as modified in accordance with clauses 10.3 and/or 22”

Mr Vella explained that, in this case, the bid bond

a. should have, originally, been valid up to 27th February (30th September
2008 plus 150 days) and not 23rd February 2009

b. then the deadline for the submission of tenders was extended up to the 9th

October 2008 and, as a consequence, the validity of the bid bond had to be
shifted to, latest, the 8th March and not 5th March 2009 … again 3 days
short, and

c. the deadline for the submission of tenders was extended again until 14th

October 2008 and therefore, when adding 150 days, the bid bond should
have been made to be valid up to 13th March 2009

Mr Vella added that these extensions were communicated by the Contracts
Department to all tenderers with the difference that, in the case of the first extension,
namely a letter dated 9th October 2008, the bid bond’s validity date was indicated as
the 5th March 2009.  Needless to say, that this was happening when it had just been
established that it should have been the 8th March 2009.  Furthermore, in the case of
the second extension, namely in respect of the letter dated 14th October 2008, no
validity date was explicitly indicated albeit, in terms of clause 17.1, it had to be up to
13th March 2009.

The Chairman PCAB asked whether the tenderers were somehow informed, at any
stage, of the shortcomings in their bid bond because bidders had the right to be
informed with the reasons for exclusion. He added that it was neither fair nor correct
to come up with such shortcomings for the first time at the appeal hearing.  Dr
Buttigieg admitted that the appellant Company was not informed about this but added
that it was laid down in the tender conditions.

The PCAB also queried as to why the tenders were evaluated when a proper bid bond
was not in place.  The Chairman PCAB added that, in examining why the appellant
Company was disqualified one had to examine also whether the recommended tender
merited further consideration.  Dr Buttigieg stated that, in their declaration, tenderers
had undertaken to observe the tender conditions.

Dr Borg refused the accusation that his client did not present a proper bid bond and,
for this purpose, he referred to a letter sent to the Contracts Department whereby
Paribas Bank extended the bid bond up to the 5th of March 2009.  Mr Vella
corroborated what Dr Borg had just declared but added that that was not the reason
why the appellant Company was rejected.

Engineer Norbert Gatt, a member of the evaluation committee, confirmed all that had
been said about the bid bond extensions and added that, as things turned out, both the
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appellant Company and the recommended tenderer were deficient with regard to bid
bond requirements.  However, he proceeded by adding that none of them was
eliminated on the basis of these shortcomings.

Dr Borg maintained that the recommended tenderer should have been disqualified on
two counts, namely for not submitting a bid bond which was neither valid up to the 5th

March nor valid up to 150 days after the closing date of the tender.  Dr Borg conceded
that if both bidders were not in line in this respect then both of them should have been
eliminated.  On the other hand, Dr Borg could not help note that in the ‘summary of
tenders received’ a note was inserted against the recommended tenderer that the bid
bond was valid up to the 23rd February 2009 while no shortcomings were attributed to
his client with regard to his bid bond.

Engineer Gatt intervened to recall that in certain other cases when there was
something wrong with the bid bond, the General Contracts Committee (GCC) did
indicate to the evaluating committee that tender/s had to be rejected due to bid bond
irregularities.  Yet, he continued that, in this case, the GCC did insert a note in the
sense that the bid bond was valid up to 23rd February 2009 but it did not indicate
consequent exclusion.  Mr Gatt added that the evaluation committee verified that the
original bid bonds were submitted and then moved on to the following stage since it
had to consider the wider picture, namely that there were EU funds involved and
targets had to be met.

Mr Francis Attard, Director General (Contracts), under oath, declared that if a bid
bond did not meet the validity period requested then that bid bond was not admissible.
Mr Attard added that, preferably, both letters issued by the Contracts Department,
whereby the closing date for submission of tenders was extended twice, should have
indicated the new validity date of the bid bond.  However, on the other hand, the non-
mention of such a date did not, in any way, alter the provisions set out in clauses 17
and 18 of the tender conditions.  Mr Attard explained that the evaluation committee
had the responsibility to make recommendations and the Contracts Department could
then point out to the evaluation committee any inconsistencies but, certainly, the
Department did not undertake a re-evaluation of the tenders.  When his attention was
drawn to the provisions of clause 18.4, Mr Attard agreed that, although at the end of
the day the decision to reject a tenderer would be issued by the Contracts Department
(the Central Government Authority), yet, until that time the evaluation committee had
to adjudicate and report on all the documents submitted by tenderers, including the
bid bond.  Mr Attard could not recall, there and then, whether the evaluation
committee had brought to his attention any deficiencies in the bid bonds.   Mr Attard
explained that at tender opening stage the pages would be initialled, the schedule of
tenderers drawn up and immediately made public, the bid bond would be opened and
the committee would note if the bid bond was valid or not.  However, proceeded the
DG Contracts, at that stage, no decision would be taken with regard to the rejection of
tenders.

Mr Attard concluded that, in his view, a tender without a valid bid bond had to be
rejected and that it was not a question that with regard to bid bond requirements, since
both tenderers were found deficient then that constituted a level playing field - it was
not a matter that two wrongs made a right.
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Dr Borg argued that clause 18.3 repeated the 150 days validity period from the
deadline for submission of tenders set out in clause 17.1 but added that…

“in exceptional cases, before the period of validity expires, the Central
Government Authority may ask tenderers to extend the period for a specific
number of days”

something which, he claimed, the Contracts Department did in their first letter dated
26th September 2008 but failed to do in its second letter dated 6th October 2008.

Dr Borg’s contention that no evidence could be traced that the second extension had
been communicated to his client was satisfied with the presentation of an email dated
6th October 2008 signed by Ing. Vincent Cassar, who acted on behalf of the
appellants, and which was sent to Mr Bernard Bartolo, Asst. Director Contracts
Department, wherein the former referred to the receipt of the communication whereby
date for the submission of tenders was extended up to 14th October 2008.  On his part,
Dr Buttigieg stated that the fact that the appellant Company was present at the tender
opening stage was proof in itself.  The Chairman PCAB rebutted that although the
Contracts Department would have been more correct to indicate the bid bond validity
date, ultimately, the tenderer had to abide by the conditions of tender, which stated
150 days from the deadline of the submission of tenders.

Dr Massimo Vella, representing G. D. & Ballut Ltd, referred to an original document
that he had in hand issued by Banca Monte dei Paschi di Siena, his client’s Bank, on
the 23rd February 2009, i.e. the expiry date of his client’s bid bond.  Dr Vella claimed
that the bid bond was extended up to the 13th March 2009 which proved that his client
had a bid bond valid up to the required date.  Dr Vella conceded that the document
that he had in hand had not been submitted to the contracting authority or to the
Contracts Department and so the evaluating committee was not aware of it.

The Award Price

Dr Buttigieg explained that, once the price offered by the preferred tenderer was
above the Department’s estimate, the authority of the Contracts Department was
sought to enter into negotiations with that bidder to reduce the price.

Mr Attard remarked that, in that type of tenders, provision was made such that if the
most advantageous offer was above the amount budgeted the contracting authority
reserved the right to negotiate with the preferred bidder to revise the scope of works
with the aim of reducing the offer to the budgeted amount – clause 32.2 at page 23 of
the tender document.

Ing Norbert Gatt clarified that through the negotiations undertaken with the preferred
bidder the scope of works was not limited in any way but what happened was that the
price of ten items was revised in such a way that the total price offered became within
the budgeted amount, in other words, there was a revision of price and not a revision
of works.

Dr Borg contended that since his client’s tender was the lowest in price, it had first to
be proven that his client’s offer was not technically admissible prior to negotiating
with a bidder that tendered a higher price because as stated in 32.2 namely “should the
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lowest technically admissible tender exceed the available budget.  He added that, as
things stood, negotiations were carried out with the tenderer who was not compliant
and who offered the highest price.

Ing Gatt continued to explain that the adjudication was carried out on the basis of the
most economically advantageous tender (MEAT) and referred to the evaluation report
submitted on the 3rd December 2008, particularly to the evaluation grid and pointed
out that:

a. AX Construction Ltd had administrative and other shortcomings such
that it was rejected outright.  ABC Joint Venture was also
administratively deficient but as already explained the evaluating
committee opted to consider still from the technical point of view

b. technically, ABC Joint Venture, scored an average (of the individual
scores given by the three technical members of the evaluation
committee) of 60.33 which did not reach the threshold of 70 points
and, hence, the bid was technically non compliant whereas the offer of
G.D. & Ballut Ltd had an average score of 88.33 and, as a result, was
found to be technically compliant

c. nobody doubted the expertise of Terracore Services Ltd, part of the
appellant Company’s consortium, in hole drilling, but only 10 points
were allocated to that aspect of the tender. However, the appellant
Company did not score high marks, especially, with regard to ‘quality
of equipment and instrumentation’ which was considered the most
important aspect of this contract – it carried 25 marks and the
monitoring equipment had to stay in place for 5 years – because the
appellant presented the same equipment that it had used on a contract
that it had been awarded some 8 years before when such equipment
was being constantly upgraded. Moreover, the c.v. of the key expert
indicated that he did not have the required experience for the proposed
works

d. the contracting authority had requested the list of projects undertaken
by tenderers and the appellants first presented a long list of such
projects which works were not confirmed by the respective contracting
entity.  Eventually, most of the projects were dropped from the list,
most of which were in connection with monitoring operations which
were the main item of this contract.  On the other hand, the preferred
tenderer, which was also an Italian firm, did produce this kind of
information

e. the evaluation committee, apart from its technical experts, was aided
by Politecnica, an Italian firm that some one and a half years ago had
been awarded a public service contract to provide expert geo-technical
advice to government.  Mr Gatt added that Politecnica had signed the
declaration that it had no conflict of interest in the tendering process.

At this stage Mr Alfred Scerri, representing the appellant Company, alleged that there
was a conflict of interest because Politecnica had worked on the Hagar Qim project
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with Ballut Blocks Services Ltd, one of the firms making up the preferred consortium.
The following statements were made:

Dr Vella, representing G.D. & Ballut Ltd, formally requested that the alleged
connection between Politecnica and Ballut Blocks Services Ltd made by the appellant
Company had to be substantiated.

Dr Borg, representing ABC Joint Venture, declared that his client had information
that Politecnica, or an associated company, had connections with a company
associated with Ballut Blocks Services Ltd in connection with the Hagar Qim Project.

Ing. Josef Gatt, representing Ballut Blocks Services Ltd, under oath, testified that
Cannobio, which was awarded the Hagar Qim Project, had engaged Messrs Martin
Xuereb and Associates as technical consultants, who, in turn, had engaged the
technical assistance of Politecnica.  Furthermore, Ballut Blocks Services Ltd were
sub-contracted by Cannobio to carry out the civil works of the project.  He added that
Ballut Blocks Services Ltd had no dealings with Politecnica.  Ing Gatt explained that
Ballut Blocks Services Ltd undertook this subcontract after the Hagar Qim tender was
awarded.  As a matter of fact, at tendering stage, Cannobio had approached someone
who was present at the hearing, a sub-contractor of Attard Brothers Ltd, to submit a
quotation.  However, after the award of the said tender, Cannobio approached Ballut
Blocks Services Ltd to give a quote for the civil engineering works.

In concluding, Dr Borg reiterated that, in his view, his client’s bid bond was a valid
one because the last bid bond validity date communicated to the tenderers was the 5th

March 2009 and, moreover, the notice of tenderers schedule carried no comments
with regard to his client’s bid bond but only indicated that the recommended tenderer
had the bid bond valid up to the 23rd February 2009.  Dr Borg argued that it was not a
matter that two wrongs making a right because if one did not have the bid bond in
place that tenderer had to be disqualified.

With regard to the technical aspect of the tender, Dr Borg maintained that his client
submitted a coherent tender, the contractors were experienced and with a good track
record. He added that, whereas he had full confidence in the technical members of the
evaluation committee, he could not say the same with regard to the foreign
consultants, whose input had a great bearing on how his client’s offer was technically
assessed.   Dr Borg argued that, as things stood, the recommended tenderer should
have been rejected and negotiations undertaken with his client.

Dr Vella contended that, technically, the appellant Company did not reach the
threshold and hence was non compliant and, as a consequence, it followed that the
appellant Company could not be awarded the contract.  Dr Vella brushed aside the
allegation made by the appellants with regard to conflict of interest on the part of the
foreign consultants because these allegations were not proved.  However, on the other
hand, satisfactory explanations were furnished by his client as to how things stood.
Dr Vella stressed that, due to technical non-compliance, there was no way that the
appellant Company could be awarded the tender and, as a direct result, the purpose of
the appeal was to cancel the process with the likely consequence that the timeframe
tied with EU funding would be disturbed.

Dr Vella invited the PCAB to consider the substance of the case in the sense that
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out of the three bidders, only one bidder was technically competent

and

in spite of the fact that, at the closing date of tenders, his client did not
have a valid bid bond, yet, earlier on, he had produced an original
document issued by the Banca Monti Paschi di Siena that showed that, as
a matter of fact, his client had a bid bond valid up to the 13th March 2009,
which, according to Dr Vella, went further than the bid bond presented by
the appellant Company.

Once the original bid bond extension in the possession of Dr Vella had not been
presented to the contracting authority/evaluation committee, the PCAB considered its
submission at that late stage as irrelevant.

Dr Buttigieg explained that various extensions were issued with regard to the validity
date of the bid bond and since none of the bidders presented a valid bid bond then a
level playing field was maintained when the decision was taken to move on to the
technical evaluation.  Dr Buttigieg added that the main contention presented by the
appellant Company concerned the bid bond and she felt that the PCAB should not
disqualify the recommended tenderer on that count, all the more, when the technical
experts of the evaluation committee had demonstrated that the appellants were not
found technically competent and so could not be awarded the tender.   Dr Buttigieg
concluded that the cancellation of the tender could jeopardise EU funding.

Ing Norbert Gatt explained that the funds from the EU for the project were available
up to 2013 but one had to keep in mind that after the monitoring contract a further two
tenders for works would have to be issued, which works would be monitored by
means of this contract.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 09.03.2009, and also through their verbal submissions presented during the
public hearing held on the 22.04.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of all the documentation presented;

having during the public hearing heard and, subsequently, thoroughly deliberated
upon, all points raised by all witnesses and other interested parties’
representatives;

having noted that, with regards to the bid bond,

(a) the appellants’ legal representative argued that
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i. the recommended tenderer did not have a valid bid bond, so much
so, that in the published notice of tenderers there was a note against
the recommended tenderer that the bid bond was valid up to
23.02.2009 when this should have been extended up to 05.03.2009
as per last paragraph of a letter dated 24.09.2008, sent by the
Contracts Department to all participating tenderers

ii. the wording used, both in the tender document and in the
correspondence sent by Contracts Department, made it very clear
that a valid bid bond was a mandatory requirement and that, as a
consequence, a tender not accompanied by an admissible bid bond
would have led to outright rejection

(b) the contracting authority’s representative claimed that with the deadline for
the submission of tenders being finally extended until 14.10.2008 the bid
bond should have been made to be valid up to 13.03.2009

(c) whilst in the first extension the bid bond’s validity date (05.03.2009 - albeit
it was claimed that it should have been 08.03.2009) was indicated, in the
second extension the bid bond’s validity date (13.03.2009) was not
mentioned

(d) Dr Buttigieg admitted that the appellant Company was not informed about
the shortcomings in their bid bond

(e) the tenders were still evaluated regardless of the fact that a proper bid bond
was not in place

(f) Ing. Norbert Gatt, a member of the evaluation committee, confirmed that, as
things turned out, (1) both the appellant Company and the recommended
tenderer were deficient with regard to bid bond requirements and that,
notwithstanding, none of them was eliminated on the basis of these
shortcomings, (2) unlike what occurred on previous occasions, in this
instance, the GCC did indicate to the evaluating committee that tender/s had
to be rejected due to bid bond irregularities and (3) the evaluation committee
verified that the original bid bonds were submitted and then moved on to the
following stage since it had to consider the wider picture, namely that there
were EU funds involved, and targets had to be met

(g) Dr Borg conceded that if both bidders were not in line in this respect then
both of them should have been eliminated

(h) DG (Contracts) declared that (1) if a bid bond did not meet the validity
period requested then that bid bond was not admissible and that, in his
opinion, a tender without a valid bid bond had to be rejected, (2) whilst it
would have been better had both letters issued by the Contracts Department
included the new validity date of the bid bond, yet the non-mention of such
a date did not, in any way, alter the provisions set out in clauses 17 and 18
of the tender conditions
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(i)Dr Massimo Vella, although claiming that in his possession he had a
document, dated 23.02.2009, issued by Banca Monte dei Paschi di Siena,
wherein it was evident that his client’s bid bond was extended up to the
13.03.2009, nevertheless, he also conceded that the document that he had in
hand had not been submitted to the contracting authority or to the Contracts
Department and so the evaluating committee was not aware of it

having also noted that, in so far as the negotiated price is concerned,

(1) the appellant Company argued that

(i)albeit it had quoted a price of €362,000 (the cheapest) and the
recommended tenderer quoted €427,000 (the highest), yet
the evaluation committee still intended to award the tender
for the price of about €395,000 to the recommended
tenderer following some kind of negotiation

(ii) if the contracting authority felt that it should negotiate the
price with the recommended tenderer then this opportunity
should have also been given to them

(2) DG Contracts testified that in those type of tenders, provision was
made such that, if the most advantageous offer was above the
amount budgeted, the contracting authority reserved the right to
negotiate with the preferred bidder to revise the scope of works
with the aim of reducing the offer to the budgeted amount

(3) Ing Norbert Gatt explained that, through the negotiations
undertaken with the preferred bidder, the scope of works was not
limited in any way but what happened was that the price of ten
items was revised in such a way that the total price offered became
within the budgeted amount - in other words, there was a revision
of price and not a revision of works.

having established that

a. the appellant Company contended that the issues raised
relating to the reasons given by the DG (Contracts) for
their offer being non compliant remained unclear and
baseless, especially when (1) their offer was not lacking
in any of the technical requirements, (2) the scope of
works as proposed by the appellant Company was,
contrary to what the DG (Contracts) had stated, not
reduced in any manner, whatsoever, so much so, that,
along with all the documentation submitted, there was
also included a  fully priced bill of quantities, (3) the joint
venture that was represented by the appellants has the
necessary experience in this line of work, as well as,
international recognition within it, accumulated over 20
years or more of ongoing activity
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b. according to the evaluation grid, Ing Gatt stated,
technically speaking, the tender submitted by the
recommended tenderer was considered to be the most
economically advantageous tender with apposite
justifications to corroborate this claim being given during
the hearing

e. having taken cognizance of the points made by the appellants’
legal representative with regards to criteria for award adopted
by the evaluation committee which, according to clause 31 of
the tender conditions, technical quality and price carried 70%
and 30% of the marks respectively with the appellants claiming
that they should have scored full points, namely, 30 points and
this for being the cheapest, questioning how come it was
possible that, when it came to the various aspects of technical
quality, the same appellants ended up attaining a relatively low
score from the evaluation committee

f. having reflected on the testimony given by Ing. Gatt regarding
the basis upon which the evaluation committee decided to score
with regards to the technical validity of the participating
tenderers’ respective offers

reached the following conclusions, namely,

1. The PCAB cannot comprehend why the tenders in question still continued
to be evaluated despite the fact that a proper bid bond was not in place and
this when compliance with tender document specifications relating to this
particular issue (the bid bond) is mandatory;

2. Furthermore, the PCAB opines that whilst pragmatism is to be encouraged,
yet, one cannot become overzealous and, in the process, refrain from
observing mandatory requirements, regardless of the fact that, in particular
cases, there are EU funds involved and targets have to be met;

3. Also, the PCAB feels that being pragmatic does not imply that an
evaluation committee can, arbitrarily, decide that two wrongs make a right;

4. The PCAB feels that the vague reasons given to the appellant Company for
it being excluded from being further evaluated cannot be considered
justifiable;

5. The PCAB does not agree in principle with certain ‘modus operandi’
adopted by the evaluation committee and feels that there were a number of
technical errors for the PCAB to allow this adjudication process to
continue as, in doing so, this Board would be creating a precedence or two
which, eventually, could be misinterpreted as being the norm in similar
circumstances.
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As a consequence of (1) to (5) above this Board decides that, albeit it upholds certain
points raised in the appellant Company’s objection yet, the tenders in question, as
submitted, did not fulfil critical mandatory requirements.

The PCAB recommends that this tender be cancelled.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be refunded.

Alfred R Triganza            Anthony Pavia Edwin Muscat
Chairman Member Member

29 April 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 150

Advert No 214/2008 – CT 2461/2006 – UM1162

Tender for the Construction of the Computer Services Centre Building,

University of Malta

This call for tenders was, for a contracted value of € 1,175,556.37 was published in
the Government Gazette on 10.10.2008.  The closing date for this call for offers was
02.12.2008.

Six (6) different tenderers submitted their offers.

On 24.03.2009 AX Construction Ltd filed an objection after being informed that their
tender has been adjudicated as “not administratively compliant”.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 22.04.2009 to discuss this objection.

Present for the hearing were:

AX Construction Ltd
Mr Angelo Xuereb
Mr Richard Xuereb
Dr David Wain
Mr Hans Attard
Mr John Ellul

University of Malta
Dr. Oriella Degiovanni Legal Office
Dr. Charmaine Grech University Rector’s Office Representative

Adjudication Board
Ms Charlotte Attard Chairperson
Mr Robert Sultana Member (Project Leader)
Mr Karm Saliba Head Procurement Section / Board Secretary

Polidano/Steel Structures Ltd Joint Venture
Arch Kevin R Abela

Department of Contracts
Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.

Dr David Wain, legal representative of the said appellants, AX Construction Ltd,
commenced his intervention by asking the PCAB how they were going to proceed
considering the fact that they mentioned various points in their letter of objection.
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The Chairman PCAB said that they should start with the issue concerning the
disclosure of the price in Envelope No 2.

In his opening statement, Dr Wain made reference to the DG Contracts’ letter dated
18 March 2009 wherein it was alleged that the price was disclosed in package 2.  He
claimed that his client did not include the price in this package.  Furthermore, the
appellants’ lawyer argued that Clause 3.3 of Tenderer’s Declaration (s) [page 32 of
the tender document] was misleading because a space was left empty for the inclusion
of the price of tender. However, he maintained that his client did not include the price
therein.

At this point the PCAB drew Dr Wain’s attention that the documentation made
available to them (which was copied from the original documentation submitted by
his client), showed that AX Construction Ltd had included an amount of €1,329,891
in the space allocated for the price of tender.

Following this and in order to elucidate those present about what was actually
submitted, the PCAB started calling witnesses to the stand to give evidence.

The first witness to take the stand was Mr John Ellul, who was employed as a
Quantity Surveyor with AX Construction Ltd. and who also happens to be the person
who had filled in the tender document.

On cross-examination by the PCAB, Mr Ellul confirmed the contents of the
Tenderer’s Declaration Form, including the price. He also declared that this
document was inserted in envelope 2.

At this point, the Chairman PCAB quoted from page 18 of the tender document
wherein it was stipulated that:

14.3.3 A financial bid calculated on a basis of DDP for the supplies
tendered, including if applicable:

14.3.3.1 Tender form and appendix, in accordance with the forms provided in
Volume1, Section 2;

14.3.3.2 Breakdown of the overall price, in the form provided in Volume 4
(Bill of Quantities);

14.3.3.3 Financial identification form;

All the above information is to be inserted ONLY in Envelope 3.

Dr Wain intervened by reiterating that Clause 3.3 in the Tenderer’s Declaration Form
was misleading because there was an empty space wherein the tenderer had to include
the price of tender. He argued that, in the prevailing circumstances, the tenderer
should be given the benefit of the doubt. The appellant Company’s legal
representative also alleged that the tender document included conflicting provisions.

On taking the witness stand, Mr Francis Attard, DG Contracts, was asked by Dr Wain
to state whether there was any discrepancy between clause 3.3 under the Tenderer’s
Declaration Form, wherein the bidder was requested to include the price of tender
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and clause no 14.3.3 wherein it was stipulated that “All above information is to be
inserted ONLY in Envelope 3’.  The reply given by Mr Attard was in the negative and
the reason given was that tenderers were specifically requested to insert the Tender
Form in Envelope 3.

The last witness in these proceedings was Mr Karm Saliba, Head Procurement –
University of Malta and Secretary to the Evaluation Committee.

Replying to a specific question by the PCAB, Mr Saliba said that the bidders had one
whole tender document and that it was the responsibility of each tenderer to insert the
documentation in the appropriate package/envelope according to instructions given in
the tender dossier.

The Chairman PCAB intervened to ask Mr Ellul the same question and his testimony
corroborated that given by Mr Saliba.  However, Mr Ellul wanted to specify that they
had inserted the Bill of Quantities in Envelope 3.

At this point, the Chairman PCAB said that from the above it resulted that it was the
bidder who had singled out and extracted the page under reference from the Tender
Form Document and inserted it in the wrong envelope.

Replying to further questions by the appellant Company’s legal representative, Mr
Saliba said that, apart from the price of tender, the tender form included also details of
the tenderer and a contact person, and under clause 1 of the tenderer’s declaration (s)
it was specified that:

‘We have examined and accept in full the content of the dossier for
invitation to tender No CT 2461/2006 of [../../..].  We hereby accept its
provisions in their entirety, without reservation or restriction.’

The witness emphasised that Clause 14.3.3 indicated the information that had to be
inserted in Envelope 3.

The Chairman PCAB pointed out that, apart from the instructions to tenderers, even
the law stipulated that a tenderer could not divulge the price of the tender before the
opening of Envelope 3, that is, as specified in the separate package procedure
contained in the Public Contracts Regulations.  It was also remarked that if a tenderer
decided to insert such documents also in envelope 2, the price could not be disclosed.

On the other hand, Dr Wain argued that there was the possibility that their tender
would have been discarded even if, in a hypothetical case, the Tenderer’s Declaration
Form were inserted in Envelope 3.  This was due to the fact that this document did not
contain information of a financial nature only.

Mr Saliba said that on the basis of the above-mentioned clause 1 of the tenderer’s
declaration, if the appellants had examined in full the content of the dossier for
invitation to tender, then they would have included the ‘Tender form and appendix, in
accordance with the forms provided in Volume 1, Section 2’ [from page 29 to page 33
of the tender document] in Envelope 3. Furthermore, in response to Mr Xuereb’s
remarks, the witness drew his attention that Volume 1 Section 2: Tender Form
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Appendix to the Tender indicated on page 29 referred to the documents mentioned in
clause 14.3.3.1 which had to be inserted in Envelope 3.

Finally, in reply to a specific question by the PCAB, Mr Saliba declared that none of
the other five bidders had divulged their tender price in Envelope No 2.

Dr Wain requested the PCAB to continue discussing the other points mentioned in
their letter of objection.   The PCAB explained that the disclosure of the price before
the opening of Envelope 3 was crucial in the process of adjudicating a tender under
the ‘Separate Package’ procedure. It was emphasised that it was indispensable for a
tenderer to comply with the provision(s) of the public procurement regulations
because, otherwise, they would create a precedent. It was further stated that if the
appellants had any doubt regarding certain provisions in the tender document they
could have sought clarifications.  In view of the above and considering the fact that
from the witnesses’ testimony it was confirmed that the price of AX Construction
Ltd’s offer was divulged in Envelope No 2, the PCAB felt that there was no need to
continue with the hearing.

Finally, in response to Dr Wain’s request to consider the refund of the deposit made
by his client, the PCAB drew his attention that under Part XII Separate packages in
tender offer of the Public Contracts Regulations such deposits could only be refunded
if such complaints were decided in the appellants’ favour.

At this stage the public hearing was brought to a close.

As a consequence to the above, this Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 24.03.2009 and also through their verbal submissions presented during the
public hearing held on the 22.04.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of Dr Wain’s line of defence;

having considered the issues raised by Mr Saliba;

having noted the evidence given by Mr Ellul;

having established that the content of the tender document was amply clear, as
evidenced by the fact that none of the other five bidders made the same mistake as
the appellant Company;

reached the following conclusions, namely:

1. The PCAB feels that the disclosure of the price before the opening of
Envelope 3, as was the case in the appellant Company’s tender as originally
submitted, goes against both the letter of the law and the spirit of a tender
adjudication process as contemplated under the ‘Separate Package’
procedure;
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2. This Board also considers it to be indispensable for any tenderer to comply
with all the provision(s) of the public procurement regulations.  This Board
feels that the said regulations were not observed by the appellant Company
and this has been more than manifested during the hearing through the
evidence given, as well as, the documentation submitted;

As a consequence of (1) to (2) above this Board finds against the appellant Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

28 April 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 151

CT/2536/2008; CT/WSC/T/54/2008

Tender for the Supply and Delivery of Cast Iron Manhole Covers and Frames

This call for tenders was, for a contracted value of € 414,400 was published in the
Government Gazette on 17.10.2008.  The closing date for this call for offers was
09.12.2008.

Six (6) different tenderers submitted their offers.

On 09.03.2009 AFS Ltd filed an objection against the intended awarded of the said
tender to J. P. Baldacchino & Co Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Edwin Muscat and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 06.05.2009 to discuss this objection.

Present for the hearing were:

AFS Ltd

Mr Joseph Attard Managing Director
Mr Giorgio Minasi Representative

Water Services Corporation (WSC)

Eng. Marco Perez WSC Representative

Evaluation Committee:

Eng. Stephen Galea St. John Chairperson
Eng. Emanuel Grech Member
Mr Anthony Camilleri Member

J.P. Baldacchino & Co Ltd

Mr Anthony Baldacchino Representative
Mr Adrian Baldacchino Representative
Dr Patrick Galea Legal Representative

Department of Contracts

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant was invited to explain the
motives of the objection.

Mr Joseph Attard, on behalf of AFS Ltd, explained that the main reason behind his
objection was that the product offered by the recommended tenderer, J.P. Baldacchino
& Co Ltd, did not meet the standards referred to in clauses 2.1 and 2.7 of the tender
conditions.
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Mr Attard referred to clause 2.1 of the tender conditions, dealing with standards,
which stated that:

The manhole top is to comply with EN 124:1994 class D 400 (test load:
400kN).  It shall be manufactured from spheroidal graphite cast iron
complying with grade 500-7 or 400-18 of ISO 1083.  Offers are to clearly state
which grade of graphite cast iron is being offered.

At this stage Mr Attard proceeded by quoting from clause 2.7 ‘Markings’ which,
among other things, stated that:

All covers are to be marked as per clause 9 of EN 124:1994…

The appellants’ representative furnished those present with a copy of Standard 9
‘Marking’ EN 124:1994 placing major emphasis on paragraphs (c), (d) and (e) which
he read out:

All covers, gratings and frames shall bear:

(c) the name and/or identification mark of the manufacturer and the place of
manufacture which may be in code;

(d) the mark of a certification body;

(e) additional markings relating to the application or the owner;

Mr Attard contended that the product presented by the recommended tenderer did not
meet the standards indicated in para. (c) of Standard 9.  He argued that, as far as he
was aware, the product offered by the recommended tenderer did not bear the name or
the identification mark of the manufacturer.  Mr Attard explained that an
identification mark represented a sort of logo and he acknowledged that, in the letter
of reply to his letter of objection, the recommended tenderer had stated that the
markings – which Mr Attard confessed that he did not check himself – were on the
inner part of the cover of the manhole in the form of two letters and a number.  On
cross examination, Mr Attard conceded that it appeared that the mark of the
certification body, which was a third party control, was there albeit he had certain
doubts about it.

The appellant Company’s Managing Director then quoted the last part of standard 9
‘Marking’ of EN 124:1994:

The above mentioned markings shall be clear and durable.   They shall, where
possible, be visible after the unit is installed.

Mr Attard questioned why the markings were (i) placed on the inside of the manhole
cover and (ii) not clearly visible given that the manhole cover and frame was as
relatively large item.  Mr Attard explained that the importance of these markings lay
in the fact that the manufacturer of these products was held responsible, not for the
first six months or so, but throughout the life of the product so much so that reliable
manufacturers had an insurance to cover them against liabilities arising from product
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failure.  He added that such markings assumed great importance in case claims would
eventually be made against WSC due to manhole cover and frame failure.

Engineer Stephen Galea St. John, chairperson of the adjudicating committee, declared
that the technical members who sat on the committee were satisfied that the standards
set out in the tender document were met and that there were no shortcomings such as
those referred to by Mr Attard.

On his part Ing. Emanuel Grech, another member of the adjudicating committee,
declared that, on inspecting the sample presented by the recommended tenderer, the
adjudicating committee verified that there was a code made up of two letters and a
number that read SH6 that one could find on the inside part of the manhole cover.

Ing. Galea St John explained that tenderers were requested to make a declaration that
their product was in conformity with tender specifications.  Furthermore, the
adjudicating committee had also requested a clarification as to what the code
represented and that there was also the mark of the certification body.  Ing Galea St
John remarked that, in the circumstances, the adjudicating committee had no reason
not to consider the offer made by the recommended tenderer.

At this stage the chairman and members of the adjudicating committee went
through the file to see if the adjudicating committee had requested a
clarification directly from the tenderer or through the Department of
Contracts.

Engineer Marco Perez, representing the WSC, explained that it was normal practice
that queries of a technical nature be raised by the WSC directly with the tenderer/s
concerned.

Mr Adrian Baldacchino, director of J. P. Baldacchino Ltd, explained that SH6 stood
for Shau-Shan, the place where the product was manufactured, Hunan referred to the
province and the number 6 was the particular foundry that manufactured the product.
Therefore, he argued that the code referred to the place of manufacture and to the
particular foundry where the product was manufactured.  Ing. Perez added that with
regard to the additional marking mentioned in Standard 9, there was also the
manufacturer’s identification number, LH322-1.  The contracting authority admitted
that the clarification with regard to the code SH6 was sought and obtained directly
from the tenderer.

On cross-examination, Ing Perez and Mr Baldacchino remarked that the code SH6
supplied by the manufacturer was corroborated by the certification body, Lloyds
Register Quality Assurance (LRQA), which, in effect, certified all the standards of the
product, including the markings. Mr Baldacchino added that the fact that the markings
were placed on the inside of the manhole cover protected the same markings from the
heavy wear and tear that they would otherwise sustain by traffic and the like.

Mr Joseph Attard expressed doubts as to whether the WSC was interpreting correctly
para. (c) of Standard 9.  However, Ing Perez explained that H6 stood for the place of
manufacture whereas ‘S’ stood for the identification mark of the company.  Ing. Perez
conceded that although the letter ‘S’ could stand for another company elsewhere in
the world, however, the full code SH6 together with the additional markings were
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enough for the contracting authority to identify the manufacturer.  Ing. Perez argued
that the identification code had to be taken as a whole - SH6 - and not split in single
letters or numbers.   Mr Joseph Baldacchino, interjected to remark that SH6 was
legally registered and, hence, unique otherwise the certification body would not have
accepted it.

The Chairman PCAB remarked that the relevance of these markings arose in the event
that a claim would be made against the WSC on these manhole covers in which case
the WSC would have to be in a position to identify and trace the manufacturer without
any difficulty.

Mr Joseph Baldacchino stated that the markings on the manhole cover were the basic
requirements and that the contracting authority could opt for additional markings
when placing the order.

The Chairman PCAB remarked that for the purposes of Standard 9 (c) the markings
did not indicate a name but there was an identification mark of the manufacturer ‘S’ –
the standard provided for the name and/or identification mark of manufacturer.   He
added that what had been claimed by the manufacturer needed to be corroborated by
some independent source for peace of mind.

Mr Adrian Baldacchino explained that the certificate issued by Lloyds indicated that it
had assessed the product types listed in the schedule with regard to the requirements
of BS EN 124:1994 which included the ‘markings’ in their entirety.  He added that the
Contracts Department had a photocopy of this certificate and that the original thereof
must have been retained by the manufacturer.

Ing. Perez contended that the Lloyds certification with regard to EN 124:1994
Standards covered everything, including the markings, and stressed that what was
most relevant to the WSC was that, in case a claim was made against it for bad
workmanship in respect of these manhole covers, the WSC would be in a position to
identify and to trace the manufacturer.

At this point, the appellant Company’s representative informed the PCAB that his
firm did not submit the certificate of approval in respect of the product that it was
offering because such a certificate was not requested in the tender document. He
added that, as far as he was aware, no third party certification body would issue a
blanket certification – the one produced by the recommended tenderer referred to
‘product types listed’ which, then again, referred to ‘ductile case iron products’ - but
would issue one for a particular product.  Mr Attard argued that he would accept the
certificate if it referred to the code of the product offered by the recommended
tenderer.

The appellant Company’s representative declared that he was being adamant on the
markings because he suspected that the manufacturer of the product offered by the
recommended tenderer was attempting not to disclose its name and, as a result, it
would not be held responsible.

The Chairman PCAB remarked that it was not the function of the PCAB to investigate
suspicions or allegations but the PCAB had to assess whether the marking
requirements of Standard 9 (c) were met by the recommended tenderer.  He added
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that, once the certificate of approval was not required from tenderers, then one could
not discard a tenderer on something that was not required, let alone mandatory.  The
Chairman PCAB also argued that, perhaps, in future tenders, one should consider
making the production of such independent certifications mandatory.  He added that
in this case, the main concern of the PCAB was to ascertain that the contracting
authority had enough evidence and certifications in hand to identify the manufacturer.
At this point Ing Galea St John intervened to state that in view of the certifications,
the markings on the sample itself and the declarations submitted by J. P. Baldacchino
Ltd, the committee had no reason to doubt as to the conformity of the product with
tender specifications.

Mr Attard, the appellant Company’s representative reiterated the fact that, as far as he
was concerned, he was not satisfied that the specific product offered by the
recommended tenderer had actually been certified by Lloyds.  He added that in the
case of the product that he offered, AFNOR, a third party certification body, had
certified that it was in conformity with the tender specifications.

Ing. Perez remarked that with regard to the supply of products, such as manhole
covers, where safety was a very important aspect, WSC would, apart from the specific
product certification, invariably request - which strictly speaking covered the sample
only - the quality assurance by a third party because that would provide a certification
covering every batch of products supplied, namely it was a continuous certification of
the process and not a once only certification.

Following Mr Attard’s other objection relating to the fact that, according to the grid,
the adjudicating committee considered an offer by Mr Anton Zarb when this should
not have been considered because the price given by this bidder did not cover the total
cost delivered to stores as requested in clause 3.6.1 of the tender document.

Ing. Galea St. John declared that Mr Anton Zarb had submitted three offers but,
contrary to what Mr Attard was alleging, the adjudicating committee had discarded
Mr Zarb’s cheapest offer for having failed in other aspects of the tendering process
and, in fact, the adjudicating committee had moved on to the next cheapest offer.

Mr Attard, representing AFS Ltd, stated that the standards required that a product had
to be certified either with every 3,000 units manufactured or every six months of
production.  He declared that if the contracting authority was satisfied that it was in
possession of a certification by Lloyds Register Quality Assurance (LRQA) with
regard to the manhole cover and frame offered at tendering stage by the recommended
tenderer then he would recommend to the WSC the acceptance of that product.
However, he contended that up till then he was not satisfied that Lloyds had certified
that specific product.

On his part, Mr Adrian Baldacchino declared that they had produced the required
certifications and markings with the sample submitted and that, during the contract
period, each batch would be certified by Lloyds.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,
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having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 12.03.2009 and also through their verbal submissions presented during the
public hearing held on the 06.05.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of Mr Attard’s exposition of his claims or allegations,
particularly the issues relating to:

o ‘standards’, wherein he contended that the product presented by the
recommended tenderer did not meet the standards indicated in para.(c)
of Standard 9;

o ‘markings’ wherein it was argued that the product offered by the
recommended tenderer did not bear the name or the identification mark
of the manufacturer and that the ‘markings’ were on the inner part of
the cover of the manhole in the form of two letters and a number,
which according to the same appellant Company were not clearly
visible given that the manhole cover and frame was as relatively large
item and this, despite the fact that the last part of standard 9 ‘Marking’
of EN 124:1994 states that “The above mentioned markings shall be
clear and durable.   They shall, where possible, be visible after the unit
is installed”, adding that such markings assumed great importance in
case claims would eventually be made against WSC due to manhole
cover and frame failure;

o the fact that, as far as he was aware, no third party certification body
would issue a blanket certification (claiming that the one produced by
the recommended tenderer referred to ‘product types listed’ which,
then again, referred to ‘ductile case iron products’) but would issue one
for a particular product;

o the fact that in the case of the product that he offered, AFNOR, a third
party certification body, had certified that it was in conformity with the
tender specifications;

having heard Ing. Stephen Galea St. John, chairperson of the adjudicating
committee, declare that (a) the technical members who sat on the committee were
satisfied that the standards set out in the tender document were met and that there
were no shortcomings such as those referred to by Mr Attard and (b) as regards
the certifications required, the markings on the sample itself and the declarations
submitted by J. P. Baldacchino Ltd, the committee had no reason to doubt as to
the conformity of the product with tender specifications;

having also taken note of Ing. Emanuel Grech’s declaration that, on inspecting the
sample presented by the recommended tenderer, the adjudicating committee
verified that there was a code made up of two letters and a number that read SH6
that one could find on the inside part of the manhole cover;
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having noted Mr Adrian Baldacchino’s (a) explanation of what SH6 stood for and
Ing Perez’s statement that with regard to the additional marking mentioned in
Standard 9, there was also the manufacturer’s identification number, LH322-1 and
(b) statement that the fact that the markings were placed on the inside of the
manhole cover protected the same markings from the heavy wear and tear that
they would otherwise sustain by traffic and the like and (c) declaration that they
had produced the required certifications and markings with the sample submitted
and that, during the contract period, each batch would be certified by Lloyds;

having observed that, during the hearing, the contracting authority admitted that
the clarification with regard to the code SH6 was sought and obtained directly
from the tenderer albeit both Ing Perez and Mr Baldacchino remarked that the
code SH6 supplied by the manufacturer was corroborated by the certification
body, Lloyds Register Quality Assurance (LRQA), which, in effect, certified all
the standards of the product, including the markings;

having also taken note of the fact that Ing. Perez argued that (a) the identification
code had to be taken as a whole - SH6 - and not split in single letters or numbers
and (b) the Lloyds certification with regard to EN 124:1994 Standards covered
everything, including the markings, and stressed that what was most relevant to
the WSC was that, in case a claim was made against it for bad workmanship in
respect of these manhole covers, the WSC would be in a position to identify and
to trace the manufacturer;

having taken note of the fact that, during the hearing, the appellant Company’s
representative informed the PCAB that his firm did not submit the certificate of
approval in respect of the product that it was offering because such a certificate
was not requested in the tender document;

having taken cognizance of Ing Perez’s declaration regarding (a) not only the one
relating to the certification required to cover every batch of products supplied, but
also (b) the continuous certification necessary which the contracting authority
would be requesting to cover the entire process;

reached the following conclusions, namely:

1. The PCAB feels that the appellant Company fell short of substantially proving
failure by awarded Company to abide by terms and conditions of the tender
specifications relying, instead, on hunches, instincts, suspicions and personal
opinions rather than facts.  Undoubtedly, in these circumstances, this Board
does not consider such factors as crucial to enable it to, objectively, determine
the outcome of an appellant Company’s objection.

2. The PCAB feels that, when analysing documentary evidence submitted and
verbal interventions made during the public hearing, it did not come across
any justified reason to doubt that the adjudicating Board had, in any way,
overlooked anything when analysing the bids received, including issues
concerning ‘markings’.
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3. The PCAB feels that, from documentary evidence already in hand, the
contracting authority would be well positioned to ensure that, in the event that
a claim is made against the WSC on these manhole covers, the said authority
would be in a position to identify and trace the manufacturer without any
difficulty.

The PCAB recommends that, in future, the WSC and any other contracting authority,
should follow public procurement praxis and regulations and, at any stage of the
tender adjudication process, desist from directly contacting participating tenderers but
should do so through the Department of Contracts.

As a consequence of (1) to (3) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

26 May 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 152

Advert No. 164/2008 - CT/2520/2007 - UM1229

Tender for the Supply and Installation of Electrical, Mechanical and Extra Low

Voltage Services for the Extension of the Rector’s Office at the Administration

Building, University of Malta

This call for tenders was, for a contracted value of € 117,479.62 was published in the
Government Gazette on 18.07.2008.  The closing date for this call for offers was
28.08.2008.

Five (5) different tenderers submitted their offers.

On 01.04.2009 Central Power Installation Ltd filed an objection following against the
intended awarded of the said tender to Megaline Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Edwin Muscat and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 06.05.2009 to discuss this objection.

Present for the hearing were:

Central Power Installations Ltd (CPI Ltd)

Dr Kenneth Grima Legal Representative
Mr Dimitri Petchenkine Director
Mr Bernard Grech Representative

University of Malta

Dr Oriella Degiovanni Legal Representative
Dr Charmaine Grech Rector’s Representative

Evaluation Committee:

Ms Charlotte Attard Chairperson
Mr C Spiteri A&CE Member
Eng. J Bonnett Member
Mr J Busuttil Member
Mr Karm Saliba Secretary

Megaline Ltd

Eng. Joseph J. Vassallo
Mr Emmanuel Abela

Department of Contracts

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellants’ legal representative was
invited to explain the motives of the objection.
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Dr Kenneth Grima, on behalf of CPI Ltd, the appellant Company, recalled that that
was the second appeal that his client had to lodge with regard to the tender in
question.  Dr Grima pointed out the reason for disqualification given to his client was
that in the original document the Company had failed to submit the programme of
works and method statement, which were considered mandatory requirements
according to the tender dossier.  Dr Grima explained that the ‘work plan and
programme’ Form 4.6.3 in Volume 1 Section 4 (page 58) of the tender document
stated:

Note: The following details would be requested for information only; they
would normally not be part of the award criteria.  The contract would have
specific requirements for the preparation, submission, review and amendment
of work plans etc.

Dr Grima argued that, notwithstanding the clear wording of this note, which formed
part of the tender document which was a legal document that bound both the tenderers
and the contracting authority, the contracting authority considered those requirements
as mandatory and, as a consequence, resorted to rejecting his client’s offer.

Dr Grima called on the PCAB to examine whether, in the circumstances, the
adjudicating committee acted correctly and fairly in rejecting his clients offer, which
he claimed was both compliant and the cheapest.

The appellants’ legal representative proceeded by quoting from the tender document
(page 122):

Article 15: Seven days before intended commencement of any works the
Contractor shall furnish a programme of works as the architect and project
manager shall require.

Article 17: Seven days before intended commencement of any works the
Contractor shall furnish such working drawings or information as the
architect and project manager shall require.

Dr Grima argued that the programme of works was to be submitted by the contractor
at a stage when the tender would have been awarded and not by the tenderer at
bidding stage.  He added that a tender had to be awarded to a bidder that was
compliant, not 100% compliant, but substantially compliant, and that quoted the
cheapest price.

Dr Grima also pointed out that at one stage, prior to his client’s elimination, the
contracting authority had asked his client to submit the work programme and method
statement.  However, despite doing so, the contracting authority informed his client
that the submission of that documentation at that stage was in itself an admission that
he had not submitted them with the original documentation and which consequently
led to his bid being non-compliant.

Dr Oriella Degiovanni, on behalf of the University of Malta, referred to clause 4 –
Information/Documents To Be Supplied by the Tenderer – sub-clause 4.1.4 (page 8)
‘Summary information about key elements of the tender and of the tenderer’s
organisation’ and particularly to the second bullet that referred to ‘a draft work
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programme with brief descriptions of major activities (form 4.6.3) showing …..’.
Furthermore, Dr Degiovanni also quoted the following from page 4 of the tender
document:

In submitting a tender, the tenderer accepts in full and without restriction the
special and general conditions governing this contract as the sole basis of this
tendering procedure, whatever his own corresponding conditions may be,
which he hereby waives.

The Chairman PCAB asked the adjudicating committee what it did understand with
the note in Form 4.6.3 specifically: The following details would be requested for
information only; they would normally not be part of the award criteria – stress was
laid on the conditional term ‘would’ and ‘for information only’.

Ms Charlotte Attard, Chairperson of the adjudicating committee, under oath remarked
that the adjudicating committee went by what was provided in section 4
‘Information/Documents To Be Supplied by the Tenderer’ 4.1.4 which indicated that
the draft work programme and a comprehensive method statement were to be supplied
by the tenderer.  Ms Attard added that the forms were regarded as a kind of guide to
tenderers.

Mr Karm Saliba, secretary to the adjudicating committee, declared that in his view
there was no contradiction because what was requested from the tenderer at tendering
stage was a work programme indicating periods of time but not linked to specific
dates.  However, he continued saying that, following the award of tender, the
contracting authority and the awarded tenderer would then attach specific dates to that
work programme – as per articles 15 and 17.

The Chairman PCAB stated that the Board had to establish why the adjudicating
committee judged the appellant on the basis of what was laid down in one section of
the tender document whilst, concurrently, overlooking what was stated in another part
of the same tender document and this, despite the fact that, in similar circumstances,
one had to consider the tender document as a whole.

At this stage, Dr Grima made the point that for something that was requested ‘for
information only’ and that it ‘would normally not be part of the award criteria’ his
client was disqualified from the tendering process.  He stressed that these were the
only elements on which his client was rejected.

Ms Attard intervened to remark that since it was a works tender, the adjudicating
committee considered the work programme as an important and mandatory
requirement.  She added that this information was requested by way of clarification
and eventually submitted by the appellant Company.  Ms Attard conceded that the
wording used in Form 4.6.3.  did not render the submission of that information as
mandatory and that it was indicated that, normally, it would not to be part of the
award criteria, however, she informed the PCAB that the other tenderers had
submitted this information.

Mr Saliba remarked that this part of the tender dossier had subsequently been
amended for the purpose of future tenders. He added that they received this tender
document from the Contracts Department.  He further remarked that the Contracts
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Department had advised the contracting authority that one could not ask for the
submission of a mandatory requirement.  Mr Saliba and Dr Charmaine Grech (also
representing the contracting authority) remarked that the adjudicating committee had
asked the appellants to indicate where, in the tender documentation that they
submitted, one could find the work programme and method statement because in
document marked I 2 ‘Works Management Plan’, the appellant Company had stated
‘as detailed in our programme of works’ and ‘in our method statement’ which in itself
meant that the appellants were aware that the information had to be submitted.   Mr
Saliba added that, in their reply, the appellants did not indicate where this information
had been originally submitted but instead submitted a work programme that, to his
recollection, was to start on the 9th of May.  He contended that, in his view, the tender
document made it clear enough that this information was required because it was
necessary for the contracting authority to know whether the tenderer would meet the
target dates.

Mr Bernard Grech, representing CPI Ltd, stated that, normally, they would submit the
works programme in the form of a chart with the original tender documentation but,
for some reason that was not submitted in this particular instance.

Dr Grima argued that it was immaterial whether this information was submitted or not
with the original documentation because the PCAB has already acknowledged that it
was not clear that this information was mandatory because of the inconsistency in the
wording used at different sections of the tender document.  This was evident by the
fact that the contracting authority has, subsequently, made the appropriate
amendments, emphasised the appellants’ legal advisor.  Dr Grima contended that
whether this information was submitted or not – which information his clients had
already admitted that they did not submit - did not clear the ambiguity that existed in
the tender dossier, which was a legal document.  Dr Grima argued that, in this case,
the bidder should take the benefit of the doubt.

At this point Mr Francis Attard, Director General (Contracts), confirmed that the
tender document template used in this case was the same one used in other instances.

Dr Grech remarked that it could be the case that more appropriate wording could have
been used but it could well be that in this case, the appellant Company had simply
overlooked the submission of this information.  In fact, Dr Grech continued, the
appellants stated that, usually, they would submit this information.

On his part Dr Grima, whilst acknowledging that Dr Grech had made quite a clear
point, yet, he added that it was irrelevant because it had been demonstrated that it was
not clear that the information was a mandatory requirement.  Dr Grima did not
exclude the possibility that his client might have, inadvertently, left out this
information from the original submission due to the amount of paperwork involved
but his clients’ main objection remained that the reason for excluding them was the
non submission of a requirement that could have well been interpreted as being not
mandatory.

Finally, Mr Saliba concluded that, in his view, the tender document was quite clear,
safe for what had already been said by Dr Grech, so much so that the appellants had
made reference to this information in their original submission. Mr Saliba explained
that the call for this tender was published in August 2007 and the relative work plan
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should have indicated 2007 dates.  However, Mr Saliba continued, when the
appellants were asked to indicate to which work programme and method statement
they were referring, the appellant Company, eventually, submitted a work programme
where the first bar chart indicated that the mobilisation was to be effected on
31.05.2009 which indicated that the work programme submitted had been recently
drawn up.

On a direct question put forward by the Chairman PCAB, Mr Dimitri Petchenkine, a
director of CPI Ltd, the appellant Company, stated that both the ‘work programme’
and ‘method statement’ were overlooked when the original documentation was
submitted.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 08.04.2009 and also through their verbal submissions presented during the
public hearing held on the 06.05.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of Dr Grima’s exposition of his claims, particularly the issues
relating to the fact that:

o according to him, the reason for disqualification given to his client was
that in the original document the Company had failed to submit the
programme of works and method statement, which were considered
mandatory requirements according to the tender dossier;

o the programme of works was to be submitted by the contractor at a
stage when the tender would have been awarded and not by the
tenderer at bidding stage;

o according to the same appellants’ legal representative, a tender had to
be awarded to a bidder that was compliant, not 100% compliant but
substantially compliant, and that quoted the cheapest price;

o the appellant company’s work plan’s submission, following a specific
request made by the same contracting authority, was subsequently,
considered as being non-compliant by the same contracting authority;

o his client was disqualified from the tendering process for something
that was requested ‘for information only’ and that it ‘would normally
not be part of the award criteria’;

o albeit not excluding the possibility that his client might have,
inadvertently, left out this information from the original submission
due to the amount of paper work involved, yet his clients’ main
objection remained that the reason for excluding them was the non
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submission of a requirement that could have well been interpreted as
being not mandatory

having also taken note of Ms Attards’s statement which referred to the fact that (a)
the draft work programme and a comprehensive method statement were to be
supplied by the tenderer, (b) the forms were regarded as a kind of guide to
tenderers and (c) since it was a works tender, the adjudicating committee
considered the work programme as an important and mandatory requirement,
adding that this information was requested by way of clarification and eventually
submitted by the appellant Company;

having heard Mr Saliba’s understanding and interpretation of the clauses included
in the tender document;

having also heard Mr Saliba remark that, albeit the appellant Company was aware
that the information regarding the ‘programme of works’ had to be submitted, so
much so that, in their submission, the appellants had indicated areas in their tender
document where the adjudicating committee would have been able to find the
work programme and method statement, yet, when requested to clarify, the
appellants did not indicate where this information had been originally submitted
but instead submitted a work programme that, to his recollection, was to start on
the 9th of May;

having also taken note of Mr Grech’s declaration that although his Company
would, normally, submit the works programme in the form of a chart with the
original tender documentation, yet, for some reason or other, in this instance, such
documentation was not submitted;

having taken full cognizance of Dr Grima’s argument that, regardless of the fact
that, during the same hearing, his same clients had already admitted that they did
not submit such information, it was immaterial whether the pertinent information
had been submitted by the appellant Company or not with the original
documentation as, considering everything, this did not clear the ambiguity that
existed in the tender dossier, which, intrinsically, was itself a legal document;

having also taken note of the fact that, according to the DG Contracts, the tender
document template used in this case was the same one used in other instances;

having thoroughly reflected on the fact that although the tender in question was
published much earlier, yet the appellant Company, eventually, submitted a work
programme where the first bar chart indicated that the mobilisation was to be
effected on 31.05.2009 which indicated that the work programme submitted had
been recently drawn up and, definitely, not in line with tender requirements which
would, undoubtedly, have had an earlier time window … a theory corroborated by
Mr Dimitri Petchenkine, a director of CPI Ltd, the appellant Company, who
during the hearing stated that both the ‘work programme’ and ‘method statement’
were overlooked when the original documentation was submitted;

reached the following conclusions, namely:
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1. The PCAB feels that the tender document was drawn up in a disjointed
manner such that in (i) clause 4.1.4. the work programme and method
statement were among the information that were ‘to be supplied by the
tenderer’, whereas in (ii) Form 4.6.3, which elaborated on the work plan and
programme, the terms used seemed to indicate that the submission of that
information was not mandatory.  In other words, one did not reflect the other.

2. This Board contends that the use of the term ‘would’, instead of ‘are to’ or
‘have to’, was inappropriately used and this could have led one to erroneously
understand that the said information might have been required at a later stage.
As a consequence, the PCAB feels that if the contracting authority required
this information it should have made it amply clear throughout the tender
document that it was mandatory for participating tenderers to submit such
information.  It is the opinion of this Board that his would have done away
with any ambiguities that may have arisen.

3. Yet, regardless of the anomaly discussed in (2) above, the PCAB disagrees
with the appellant Company’s claim that the reason for being excluded was the
non submission of a requirement that could have well been interpreted as
being not mandatory, arguing that this type of tender document had been
widely availed of on many occasions and, in all other instances, this
information used to be submitted without fail and without the need for any
clarification to be sought from the pertinent entity, and this, in spite of the
inconsistent terminology used.

4. The PCAB still feels that (a) the contracting authority was justified in
requesting any kind of information for whatever purpose it desired and that
such information had to be furnished and (b) whilst there was general
agreement that the terminology used in the contracting authority’s tender
document could be improved upon, yet, without any doubt whatsoever, it had
also emerged during the hearing that this information was not supplied by the
appellants.

At this stage the PCAB would suggest that the contracting authorities should avoid the
use of unnecessary and incongruous terms in tender documents in the sense that, for
example, in instances as the one discussed in this particular appeal, (a) either
something was required, or it was not and that (b) no room should be left for different
interpretations or for misleading statements.

As a consequence of (1) to (4) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza    Edwin Muscat Carmelo J Esposito
Chairman Member Member

26 May 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 153

Advert No. 224/2008; CT/2430/2008; HM.20.08

Service Tender for the 3D Documentation of the Hal-Saflieni Hypogeum

Underground Complex

This call for tenders was, for a contracted value of € 70,000 (excluding VAT) was
published in the Government Gazette on 17.10.2008.  The closing date for this call for
offers was 09.12.2008.

Six (6) different tenderers submitted their offers.

On 17.04.2009 klf consulting Ltd filed an objection against the intended award of the
tender in caption to DMT GmbH & Co. KG.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 18.05.2009 to discuss this objection.

Present for the hearing were:

klf consulting Ltd

Dr Simon Schembri Legal Representative
Mr Keith Fearne Representative

Heritage Malta

Dr Patrick Valentino Legal Representative

Evaluation Committee:

Mr Anton Catania Chairperson
Ms Joanne Mallia Member
Mr David Zahra Member
Ms Nicolette Debono Secretary

DMT GmbH & Co. KG (DMT)

Mr Rainer Kuchenbecker Representative

Department of Contracts

Mr Francis Attard Director General
Mr Bernard Bartolo Assistant Director

After the Chairman’s brief introduction the appellant Company’s representative was
invited to explain the motives of the objection.

Dr Simon Schembri, legal representative of klf consulting Ltd, explained that when
his clients submitted the tender they did not indicate anywhere in its documentation
that it was going to subcontract services from Archeometra SRL.  Yet, continued Dr
Schembri, in the documentation submitted by his clients, it was clearly laid down that
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Mr Riccardo Stocco was part of the consortium, so much so, that the Mr Stocco had
signed the Statement of Exclusivity and Availability.

Dr Schembri also mentioned that Mr Stocco was referred to as the ‘Chief Executive
Officer’ of Archeometra SRL and the purpose for doing so was that Archeometra SRL
had a high profile in this line of work and, as a consequence, klf consulting Ltd
wanted to stress the point that the person identified as one of the key experts was a
competent person in the field.

The appellants’ legal advisor also acknowledged that the tender conditions made it
amply clear that the tenderer could not resort to subcontracting as far as the key
experts were concerned and he reiterated that Mr Stocco formed part of the
consortium represented by his client.

With regard to subcontracting in general, Dr Schembri stated that Article 4 Annex I of
the ‘General Conditions’, which prevailed over any other provision, laid down that the
successful tenderer could subcontract.   Dr Schembri argued that his client could, thus,
subcontract Archeometra SRL on other services but not to provide key expert
services. Dr Schembri insisted that in no part of the tender documentation submitted
by his client was there any reference that Archeometra SRL was going to be
subcontracted to provide key expert services.

To the question put forward by the Chairman PCAB to indicate where in the tender
document it emerged that Mr Ricardo Stocco formed part of the consortium, Dr
Schembri referred, once again, to the Statement of Exclusivity and Availability which
was a declaration signed on the 4th December 2008 by Mr Ricardo Stocco in his
private capacity and printed on the letter-head of klf consulting Ltd and ITABC,
which stood for one of the institutes of the National Research Council of Italy and
which statement formed part of the tender documentation submitted by his client.

Dr Patrick Valentino, legal representative of Heritage Malta, contended that the
tender conditions were quite clear and could not be misrepresented.  Dr Valentino
referred the PCAB to the appellants’ tender submission where, in page 1, it was
clearly indicated that, on the part of the appellant Company, the tender was submitted
by the consortium made up of klf consulting Ltd and ITABC and that Archeometra
SRL was going to be engaged as a subcontractor.

Dr Valentino added that on page 2 of the same submission, Mr Ricardo Stocco was
referred to as no less than the CEO of Archeometra.

Dr Valentino contended that, from the tender documentation, it emerged that Mr
Stocco was not involved, neither with ITABC nor with klf consulting Ltd.

The contracting authority’s lawyer also made reference to page 3, ‘Tender Submission
Form’ and to the ‘Details of Bidder’ which, similarly, referred to klf consulting Ltd
and ITABC.  Dr Valentino declared that there was no reference whatsoever in the
tender documentation that associated Mr Stocco with the consortium represented by
the appellant Company.

Dr Valentino stated that the appellant Company was basing its arguments solely on
the Statement of Exclusivity and Availability.
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At this point Dr Valentino referred to the CV of Mr Ricardo Stocco which indicted
that Mr Stocco was the CEO of Archeometra SRL.

Dr Valentino explained that in page 63 clause 1.1.20.1, under the heading ‘Key
Expert’, the tender conditions specified that “Sub-contracting is NOT allowed for the
purposes of this contract.”

With regard to subcontracting, Dr Valentino stated that, according to Section 4 (2),
the subcontractor must seek prior written authority from the contracting authority
before entering into a subcontract.  He remarked that, as a result, subcontracting was
allowed but not with regard to the services of the key experts.

The Chairman PCAB quoted from the Statement of Exclusivity and Availability of Mr
Stocco:

I, the undersigned, hereby declare that I agree to participate exclusively with
the tenderer ‘klf consulting and CNR’….

and asked if that ‘participation’ meant that Mr Stocco was part of the consortium
because, in his view, one could participate in something without being part of it.

Dr Valentino insisted that no part of the tender documentation demonstrated that the
Mr Stocco was part of the consortium.

Dr Schembri quoted from page 1 of his clients’ tender submission:

Archeometra, a private company based in Italy, will be also engaged as a
subcontractor, and will provide one of the key experts.

Dr Schembri added that the consortium was made up of ITABC, klf consulting Ltd,
Paolo Salonia and Ricardo Stocco, and that in the case of Mr Stocco, his clients
mentioned the association with Archeometra SRL because that firm had a name in
that particular line of work.  Dr Schembri argued that ITABC was not a private
company but an institute of the National Research Council of Italy and that Mr
Ricardo Stocco belonged to it.

Dr Valentino insisted that there was no document that stated that Mr Stocco was part
of ITABC but what the documents showed was that Mr Stocco was the CEO of
Archeometra SRL.

The Chairman PCAB remarked that it appeared that the entities involved were
ITABC, represented by Mr Paolo Salonia, and klf consulting Ltd, and that, whilst
there appeared to be no link between Mr Stocco and klf consulting Ltd, yet, there was
an association between Mr Stocco and Archeometra SRL.

Once again, at this point, Dr Schembri explained that Mr Stocco did not feature in this
tender documentation as the representative of Archeomtra SRL but his association
with this firm was added on to give more weight to his expertise in this sector.

Mr Keith Fearne, representing klf consulting Ltd, explained that the Centro Nazionale
di Ricerca (CNR) of Italy was made up of a number of institutes and that the ITABC
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was one of these institutes and, like any other university or academia, these institutes
would have a number of persons engaged with them to do research.  Furthermore,
apart from this, they would also engage in other business activities otherwise such
centres would not survive.   Mr Fearne added that Mr Stocco was one of such persons
engaged by ITABC but who also had other commercial interests, including
Archeometra SRL.

When asked to produce written evidence to prove that Mr Stocco was part of ITABC,
which was one of the entities of this consortium, and which would therefore exclude
Mr Stocco from being a subcontractor, Dr Schembri declared that the only document
that his client had was the Statement of Exclusivity and Availability, which amounted
to a declaration by Mr Stocco.  Dr Schembri also made reference to page 2 of his
clients’ submission where Mr Stocco was referred to not as the CEO of Archeometra
SRL but as ‘no less than the CEO of Archeometra’.  Dr Schembri conceded that the
insertion of Archeometra SRL could have cast some doubt in the mind of the
adjudicating committee.

Dr Schembri pointed out that, from the documentation, it emerged that the
responsibility for these works was going to be shouldered by klf consulting Ltd,
ITABC, Mr Salonia and Mr Stocco.  He also explained that a clear distinction had to
be made between general subcontracting which was allowed under Article 4, and the
‘key experts’, who were Mr Stocco and Mr Salonia.

Dr Valentino insisted that in the absence of a document submitted with regard to this
tender that clearly indicated that Mr Stocco was part of ITABC, one could not assume
that, perhaps, Mr Stocco was or could be part of ITABC.  Dr Valentino added that
from the Statement of Exclusivity and Availability one could not conclude that Mr
Stocco was part of ITABC.

Dr Valentino concluded that the tender document was very clear stating that the ‘key
experts’ could not be subcontracted.  Also, the contracting authority’s legal advisor
further contended that the absence of written proof that Mr Stocco was part of the
consortium rendered him a subcontractor.  Dr Valentino remarked that Mr Stocco was
described as the CEO of Archeometra SRL which firm did not form part of the
consortium.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 17.04.2009 and also through their verbal submissions presented during the
public hearing held on the 18.05.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the appellant Company’s exposition of his claims,
particularly the issues relating to the fact that, according to their legal
representative, Dr Schembri:
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o in the documentation submitted by his clients, it was clearly laid down
that Mr Riccardo Stocco was part of the consortium, so much so, that
Mr Stocco had signed the Statement of Exclusivity and Availability in a
declaration signed / dated 4th December 2008 by himself in his private
capacity and printed on the letter-head of klf consulting Ltd and
ITABC;

o in the documentation submitted by his clients, Mr Stocco was referred
to as the ‘Chief Executive Officer’ of Archeometra SRL with the
purpose for doing so being that Archeometra SRL had a high profile in
this line of work and, as a consequence, klf consulting Ltd, the
appellant Company, wanted to stress the point that the person
identified as one of the key experts was a competent person in the
field;

o Mr Stocco formed part of the consortium represented by his client and
was not being subcontracted claiming that in no part of the tender
documentation submitted by his client was there any reference that
Archeometra SRL was going to be subcontracted to provide key expert
services;

o Article 4 Annex I of the ‘General Conditions’, which prevailed over
any other provision, laid down that the successful tenderer could
subcontract with Dr Schembri arguing that his client could, thus,
subcontract Archeometra SRL on other services but not to provide key
expert services;

having also taken note of the contracting authority’s legal advisor’s counter
argument which placed emphasis on the fact that (a) page 63 clause 1.1.20.1,
under the heading ‘Key Expert’, the tender conditions specifically specified that
“Sub-contracting is NOT allowed for the purposes of this contract.”, (b) the
appellant Company was basing its arguments solely on the Statement of
Exclusivity and Availability and (c) in the appellants’ tender submission (page 1)
it was clearly indicated that, on the part of the appellant Company, the tender was
submitted by the consortium made up of klf consulting Ltd and ITABC and that
Archeometra SRL was going to be engaged as a subcontractor with Mr Ricardo
Stocco being referred to as “no less than the CEO of Archeometra” in page 2 of
the same submission;

having also noted that in the ‘Tender Submission Form’ and to the ‘Details of
Bidder’ (Page 3) which, similarly, referred to klf consulting Ltd and ITABC no
reference was made to the effect that Mr Stocco was associated, in one way or
another, with the consortium represented by the appellant Company despite of the
fact that during the hearing it was being verbally stated (by the appellant
Company) that the consortium was made up of ITABC, klf consulting Ltd, Paolo
Salonia and Ricardo Stocco;

having also taken note of  the fact that the appellants’ legal advisor claimed that in
page 1 of his clients’ tender submission “Archeometra, a private company based
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in Italy, will be also engaged as a subcontractor, and will provide one of the key
experts”;

having taken cognizance of Mr Fearne’s explanation as regards Italy’s Centro
Nazionale di Ricerka (CNR) and Mr Stocco’s role within it;

having acknowledged Dr Valentino’s argument that in the absence of (a) a
document submitted with regard to this tender that clearly indicated that Mr
Stocco was part of ITABC, one could not assume that, perhaps, Mr Stocco was or
could be part of ITABC, adding that, from the Statement of Exclusivity and
Availability, one could not conclude that Mr Stocco was part of ITABC and that
(b) written proof that Mr Stocco was part of the consortium this, automatically,
rendered him a ‘subcontractor’;

reached the following conclusions, namely:

1. The PCAB is of the opinion that, whilst it is a fact that the consortium in
question is made up of ITABC and klf consulting Ltd, yet, the lack of
evidence produced in regard by the same appellant Company, makes the role
that Mr Stocco has within klf consulting Ltd far from clear, especially in
view of his declared association and executive role status within
Archeometra SRL.

2. The PCAB feels that, from all the written and verbal evidence submitted,
there is little doubt that Mr Stocco’s involvement in this consortium,
generally, vitiates the overall spirit and scope of the terms and conditions
governing this particular tender.

As a consequence of (1) to (2) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza  Anthony Pavia Carmelo J Esposito
Chairman Member Member

26 May 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 154

CT/2650/2008; CT/WSC/T/64/2008

Tender for the Supply and Delivery of Plastic Stopcock Surface Boxes

This call for tenders was, for an estimated contracted value of € 60,000 was published
in the Government Gazette on 02.01.2009.  The closing date for this call for offers
was 03.02.2009.

Six (6) different tenderers submitted their offers.

On 04.05.2009 Mr Anton Zarb (Cast Iron Products) filed an objection against the
intended award of the tender in caption to Atlantic Plastics Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 17.06.2009 to discuss this objection.

Present for the hearing were:

Cast Iron Products

Mr Anton Zarb Representative

Water Services Corporation (WSC)

Eng. Marco Perez WSC Representative

Evaluation Committee:

Eng. Anthony Muscat Chairperson
Eng. Stefan Riolo Member
Mr Anton Camilleri Member

Department of Contracts

  Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company’s representative was
invited to explain the motives of the objection.

Mr Anton Zarb (Cast Iron Products), representing the appellants, explained that the
tender in question was for the supply of plastic boxes that house the stopcock that
controls the water flow to every household and which one would find on the
pavement outside each dwelling place.  He exhibited two samples of the product he
submitted with his tender, which consisted of a box with a frame and a lid which had
a piece of metal sheeting attached to it so that one could detect it in case it got covered
with concrete or floor tiling.  Whilst doing so, Mr Zarb stated that he has been
supplying this particular type of box to the WSC since 1999, a total of 166,000 boxes,
with the same specifications with one minor exception being that this time around the
box which had to be supplied to the contracting authority had to be blue instead of
black in colour.  Mr Zarb stated that he had complied with this requirement.
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The appellants’ representative informed the PCAB that the reason given by the
evaluating committee for the latter deciding to discard his offer was because it did not
meet the requirements of clause 5 of the tender specifications.  He added that, in this
regard, the evaluation report read as follows:

.. the lid is not permanently attached to the box even when the box is installed.
The lid is actually held in place by two plastic pins which are easily removed
from the inside of the box once the lid is opened.

Mr Zarb reiterated that the sample he provided with his offer was the same sample he
had submitted when he had been awarded no less than six previous WSC contracts
issued with identical specifications.

At this stage Mr Zarb added that the product offered by the recommended tenderer
was 26% more expensive than the one he was offering.

Engineer Stefan Riolo, representing the WSC, confirmed that the specifications were
identical to previous tenders except for the colour.  Eng. Riolo added that this was the
first time that he was adjudicating such a tender and remarked that if it was the case
that, on previous occasions, the WSC had accepted a product which was not strictly in
accordance with specifications, the contracting authority had every right to refrain
from doing so again.  The Corporation’s representative explained that, on examining
the product presented by Mr Zarb, the adjudicating committee retained that the lid
was not permanently attached to the box and the fact that previous adjudicating boards
had decided otherwise did not influence their judgement.

Mr Anthony Pavia, PCAB Member, noted that clause 5 stated that “the lid shall
“preferably” be such as to be permanently attached to the box” and asked what
rendered the lid to be permanently fixed to the box?  Moreover, Mr Pavia observed
that the term “preferably” seemed to indicate that tenderers had a choice.

Eng Riolo remarked that by being permanently fixed they meant that to remove the lid
one would have to break the box whereas the sample presented by Mr Zarb had the
pins on the inside of the box which one could easily remove.

Mr Mark Perez, another official representing the contracting authority, opined that if
tools had to be used to remove something then that was considered “permanently
attached”, whereas, if something could be removed without the use of any tools, as
was the case under reference, then that was not considered as “permanently attached”.
Mr Perez added he had compared the sample provided by Mr Zarb’s latest offer with
the product that the latter had supplied in previous tenders.  In doing so, proceeded Mr
Perez, he noted that they were different in the sense that, with regard to the product
supplied previously, one had to either break the box or else use tools to remove the
pins of the lid whereas the sample presented with the tender in question had an easily
removable lid.  In short, this sample was different from the previous ones.

Mr Perez remarked that the term “preferably” was used in clause 5 so that, in case no
product was presented with a permanently attached lid, then the WSC could opt to
accept another kind of product.  The Chairman PCAB stated that, prior to issuing a
tender, the contracting authority should, in the first place, do the necessary research to
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see what the market had to offer and then draw up clear specifications that would
meet its requirements and not resort to the use of vague terms like “preferably” in an
attempt to fish for suitable products.

Mr Zarb intervened and referred to his sample, demonstrating to the PCAB that:

i. when the pins of the lid are placed on the inside of the box then one had
the advantage of easily removing the pins to replace the lid in case it
sustained damages without the need to dig out the box frame thus
disturbing the surrounding pavement surface and, perhaps, even damaging
the box frame itself,

and

ii. one had the option to insert the same hinge pins on the outside of the box,
instead of on the inside, in which case the pins and, consequently, the lid
could not be removed once the box was embedded in the pavement with
concrete or tiles.

Mr Zarb removed the hinge pins from the inside to the outside of the box, there and
then, in no time, and confirmed that this proposal would involve no extra cost.

The appellants’ representative remarked that these boxes were made of plastic
because (a) it was much cheaper than metal and (b) these boxes were used on
pavements which were meant for pedestrian use.  He added that the lid of these plastic
boxes did at times sustain damage especially under the weight of a heavy vehicle that
sometimes mounted or even parked on the pavement.

Mr Pavia intervened to remark that if the hinge pins were placed on the outside of the
box it would appear that one would have to use tools to remove the lid from the frame
box and hence the lid would even fit the “preferred” specifications outlined at clause
5, in the sense that the lid would be permanently attached to the box, thus fulfilling
the conditions of the definition of “permanently fitted” as given by the Water Services
representatives themselves.

Eng. Perez conceded that the term “preferably” as used in clause 5 was a rather vague
and perhaps an unsuitable term.

With regard to the damage that such plastic boxes did sometimes sustain during use,
Eng. Riolo remarked that such items perhaps needed to be subjected to tests.  Eng
Perez said that there were instances when tests had been carried out on similar items.

Eng. Perez proceeded by (i) stating that with the term “permanent” the WSC meant
that one had to use tools to remove the lid, (ii) conceding that the term “preferably”
was not appropriate in the circumstances and (iii) claiming that should the PCAB
decide that the tender submitted by the appellants should be reintegrated in the
tendering process, then further tests would have to be carried on the sample presented.

At this point the Chairman PCAB intervened to state that although it remains the
prerogative of the contracting authority to test the samples presented with the offers,
yet, should appellants remain aggrieved by the procedure the contracting authority
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may decide to follow then the said appellants retain the right to appeal again.  As a
consequence, he suggested that procedure had still to be meticulously followed in
order for loss of time to be avoided.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 04.05.2009 and also through his verbal submissions presented during the
public hearing held on the 17.06.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that the same appellant has been supplying this
particular type of box (a plastic box that houses the stopcock that controls the
water flow to every household and which one would find on the pavement outside
each dwelling place) to the WSC since 1999, a total of 166,000 boxes, with the
same specifications except for one minor exception being that this time around the
box which had to be supplied to the contracting authority had to be blue instead of
black in colour, a requirement that the appellant was in a position to fulfil;

having also taken cognisance of Mr Zarb’s claim that the sample he provided with
his offer was the same sample he had submitted when he had been awarded no
less than six previous WSC contracts issued with identical specifications;

having also taken note of the official reason given by the contracting authority
with regards to the discarding of the appellants’ offer being that “.. the lid is not
permanently attached to the box even when the box is installed.  The lid is actually
held in place by two plastic pins which are easily removed from the inside of the
box once the lid is opened”;

having also noted that according to Eng Riolo (a) the specifications were identical
to previous tenders except for the colour, (b) if, on previous occasions, the WSC
had accepted a product which was not strictly in accordance with specifications,
the contracting authority had every right to refrain from doing so again, (c) the lid
offered in Mr Zarb’s bid was not permanently attached to the box;

having taken cognizance of the fact that (a) clause 5 stated that “the lid shall
“preferably” be such as to be permanently attached to the box” indicating that this
hinted that the tenderers had a choice, (b) the contracting authority interpreted the
term “preferably … permanently attached” implying that by being permanently
fixed they meant that to remove the lid one would have to break the box, (c) Mr
Perez also stated that the term “preferably” was used in clause 5 so that, in case no
product was presented with a permanently attached lid, then the WSC could opt to
accept another kind of product, (d) the WSC felt that Mr Zarb’s offer contained
pins on the inside of the box which one could easily remove;

having acknowledged Mr Zarb’s explanation that when the pins of the lid are
placed on the inside of the box then one had the advantage of easily removing the
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pins to replace the lid in case it sustained damages without the need to dig out the
box frame thus disturbing the surrounding pavement surface and, perhaps, even
damaging the box frame itself;

having heard that Mr Zarb’s offer had an option for one to insert the same hinge
pins on the outside of the box, instead of on the inside, in which case the pins and,
consequently, the lid could not be removed once the box was embedded in the
pavement with concrete or tiles;

having seen Mr Zarb demonstrate how easy it is for one to remove the hinge pins
from the inside to the outside of the box, encountering no difficulty whatsoever;

having heard Mr Perez claim that should the PCAB decide that the tender
submitted by the appellants should be reintegrated in the tendering process, then
further tests would have to be carried on the sample presented,

reached the following conclusions, namely:

1. Prior to issuing a tender, a contracting authority should, in the first place, do
the necessary research to see what the market had to offer and then draw up
clear specifications that would meet its requirements and not resort to the
use of vague terms like “preferably” to ensure that an ‘escape clause’ exists
in potential peculiar circumstances;

2. The PCAB decides that, in this particular instance, the term “preferably”
was a rather vague and an unsuitable term;

3. The PCAB decides that in noting Mr Perez’s statement that should the
PCAB decide that the tender submitted by the appellants should be
reintegrated in the tendering process then further tests would have to be
carried on the sample presented, the PCAB would like to highlight the fact
that, albeit it shall remain the prerogative of the contracting authority to test
the samples presented with the offers, nevertheless, should the appellants
remain aggrieved by the procedure the contracting authority may decide to
follow thereafter, the said appellants still retain the right to appeal again
following the same procedure and re-assessed within the remit of this same
Board.

As a consequence of (1) to (3) above this Board finds in favour of appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza  Anthony Pavia Edwin Muscat
Chairman Member Member

1 July 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 155

CT/2262/2008; TD//T/12/2008

Tender for the Supply, Installation and Commissioning of 132 KV Cable

Circuits between Delimara Power Station and Marsa South Distribution Centre

This call for tenders was, for a contracted estimated value of € 6,000,000 was
published in the Government Gazette on 30.05.2008.  The closing date for this call for
offers was 28.10.2008.

Four (4) different tenderers submitted their offers.

On 27.04.2009 Prysmian Cables and Systems (Italy) filed an objection after their bid
was adjudicated as technically non-compliant and therefore eliminated from the
tendering process.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 17.06.2009 to discuss this objection.

Present for the hearing were:

Prysmian Cables and Systems (Italy)
Ms Cinzia Farisè Director (Marketing, Trade & Installer, Utilities &

Accessories)
Mr Eduardo Redondo Worldwide strategic materials researcher of Prysmian
Mr Cristiano Pala Representative
Mr Mario Agius Representative
Mr Joseph Mizzi Local Representative

Enemalta Corporation (Enemalta)
Dr Damian Degiorgio Legal Representative
Mr Francis Darmanin Procurement Manager

Evaluation Committee:
Eng. Dr Joseph Vassallo Chairperson
Eng. Mark Sciberras Member
Eng. Benjamin Pavia Member

CES Ltd obo L.S. Cables Ltd
Eng. Arthur Ciantar Representative
Eng. Lawrence C. Ciantar Representative
Eng. Lawrence J. Ciantar Representative

Associated Supplies Ltd obo CCC GmbH
Mr Joseph Aquilina Local Representative
Mr Peter Hungershausen Representative

Department of Contracts
Mr Francis Attard Director General
Mr Bernard Bartolo Asst. Director (EU Related Procurement)
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After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.

Ms Cinzia Farisè, a Company Director, representing the appellants, namely, Prysmian
Cables and Systems (Italy), explained that the firm that she represented considered
this tender as a strategic one and, as a consequence, they offered Enemalta
Corporation, the contracting authority, up to four solutions in order to provide a high
quality installation.  She added that after having, carefully, analysed the technical
report drawn up by the evaluating committee, they drew up a comprehensive report on
the points raised as evidenced from their reasoned letter of objection.

On his part, Mr Edoardo Redondo, worldwide strategic materials researcher of the
same appellant Company, pointed out that there were two issues in respect of which
his firm was considered non compliant, namely the

a. fire performance

and

b. graphite layer (para. 1.3 (iii) and (iv) of the evaluation report conclusions).

He added that, originally, they thought that the customer was more concerned about
the fire performance of the cable and so they did not propose the use of graphite
because from previous experience gained by them with similar installations graphite,
a combustible material, was not the best solution as far as fire performance is
concerned.

Ms Farisè explained that in the original tender document there was no specific chapter
dedicated to fire performance and that it was only after a few days that they received
an addendum, an important part of which was dedicated to this issue. Ms Farisè
added that their interpretation of this addendum was that Enemalta Corporation
attached a lot of importance to the safety aspect of this installation/connection.  As a
consequence, added the appellants’ representative, they were obliged to act on the
customer’s request by offering the best solution.

At this stage the Chairman, PCAB drew the attention of the appellants that the PCAB
was not a technical committee but that its main concern was to ascertain that the
process was transparent and fair to all participating parties.  PCAB Members also
pointed out that the adjudicating committee had to evaluate the tender on the
information actually provided.

Mr Redondo explained that standard IEC 60332 was divided into three different
internal specifications such that the test could be carried out in three different ways.
Mr Redondo remarked that the specifications included three tests and that his firm
could perform all those tests.

Eng. Dr Joseph Vassallo, in his capacity as Chairman of the evaluating committee and
the person responsible for the drafting of the tender specifications, explained that the
fire performance of a cable in a tunnel was very important and that the international
commission provided two standards, namely, (a) IEC 60332-1 which concerned a
single cable and (b) 60332-3 which concerned a bunch of cables.  He further
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explained that the tender specifications indicated that if a cable passed the test in IEC
60332-1 it could not be assumed that it would pass the test in a bunched condition.
Eng Vassallo remarked that, since this contract contemplated that the cables were
going to be bunched, Enemalta Corporation had to include in the specifications the
more stringent test.  He added that the initial tender document did not include the
standard numbers but these were included in an addendum issued about two weeks
after the issue of the tender adding in particular emphasis that these two weeks had to
be seen in the light that the tenderer had five months to submit the tender
documentation.

Eng Vassallo informed the PCAB that the appellant Company had indicated that the
cable it presented was compliant with standard IEC 60332-1 which dealt with a single
cable and not with cables in a bundle, as a result of which, after the closing date of
tender, the contracting authority asked for clarifications from the appellants, following
which the appellants reiterated that the product was compliant with standard IEC
60332-1 (question 5) whereas Enemalta Corporation had requested compliance with
standard IEC 60332-3 (clause 1.9.9).

Mr Redondo explained that their firm had indicated standard IEC 60332-1 because,
through their experience in this field of work, they knew that that standard was good
enough and that it was comparable at least to the type ‘C’ (standard 60332-3 was also
divided into A, B and C as per section 2.1 (d) of the reasoned letter (report) of
objection).

Dr Damian Degiorgio, legal advisor of Enemalta Corporation, stated that, in very
simple terms, the standard IEC 60332-3 was mandatory and from the tender
documentation and even from the answer to the clarifications it emerged that the
appellant Company did not offer that standard.

Mr Farisè argued that they did not consider standard IEC 60332-1 as less stringent
than standard IEC 60332-3.  She added that, in their submission, they did not say that
the cable they presented did not respect standard IEC 60332-3 but they said that their
product certainly respected standard IEC 60332-1 and that, through their experience
in this sector, they considered that the type of installation that was being requested
related more to standard IEC 60332-1 rather than to standard IEC 60332-3. Ms Farisè
said that it has been demonstrated that their product was compliant with both
standards, ie IEC 60332-1 and 3.

The Chairman PCAB observed that the standards that one was referring to appeared to
be European Standards and hence had a common interpretation to all.  He asked if it
was the case that Enemalta Corporation asked for 3 tests and the appellant Company
submitted only one test because they felt that one test would suffice.

Ms Farisè confirmed the Chairman’s statement.

The Chairman PCAB remarked that the tender requirements were set by the
contracting authority and not by the bidders.  He added that even if the appellants
considered that through experience standard IEC 60332-1 should suffice one should
also appreciate that Enemalta Corporation had its own professional people and the
necessary experience to establish its requirements and therefore the bidder should not
dictate what the contracting authority should procure.  The Chairman PCAB
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exclaimed that it was inconceivable how the appellants did not provide the standard
requested, even after the clarification, when the same appellants were confirming that
they could meet that standard.  The Chairman PCAB stressed that the contracting
authority had the prerogative to request what it desired and if a bidder was not in a
position to provide what was being requested then there had to be some sort of
clarification process prior to the closing date for the submission of tenders.  He also
added that the PCAB was examining the tendering process and not the technical
details of the offer.

Ms Farisè explained that standard IEC 60332 had three variations and, then again IEC
60332-3 had three sub-divisions A to C. Ms Farisè stated that the appellant
Company’s interpretation was that the product had to be compliant with standard IEC
60332. Ms Farisè acknowledged that, unfortunately, in the original submission they
did not indicate that they were compliant with both standards, i.e. IEC 60332-1 and 3
– not even in their clarification (question 5) - but that they were mentioning it only
now that they were compliant with standards IEC 60332-1 and 3. Ms Farisè̀ reiterated
that in their original submission they only mentioned compliance with standard IEC
60332-1 because they considered that this particular installation required that
standard.

Dr Degiorgio observed that this issue should have been raised and clarified before the
original submission was made.  He added that the appellants did not indicate in their
offer that they were compliant with standard IEC 60332-3 or, for that matter, with any
of its three sub-divisions A to C.

The Chairman PCAB remarked that an adjudicating committee would judge an offer
on the documents that the bidder presented and the responsibility to ensure that the
tender documentation was all in order rested with the bidder.  The Chairman PCAB
acknowledged that unfortunate circumstances could arise but, on the other hand, there
had to be a cut off date for the submission of the documentation and if one were to
allow alterations to take place after that date then that could amount to negotiation
which, in itself, was problematic to the tendering process.

With reference to the issue of the graphite coating, Dr Degiorgio explained that, in
principle, this was similar to the previous one in the sense that Enemalta Corporation
requested a graphite or similar coating for the cables and the appellant Company did
not provide it.

Eng Dr Vassallo explained that they requested graphite, the appellants did not offer
graphite in the original offer but then, in reply to the clarification sought after the
submission of tenders, the appellants did explain why graphite was not offered.  At
this point the Chairman PCAB intervened and reiterated that clarifications, sought
after the closing date of tenders, on mandatory requirements should not be permitted
as that would create problems with regard to transparency and might even give rise to
abuse.  The PCAB urged contracting authorities and bidders to clarify things before
but not after the closing date of tenders.

Ms Farisè admitted that their readiness to supply graphite coating, if that was
considered mandatory, was mentioned following the clarification sought by the
adjudicating committee after the closing date of tenders.  She added that it appeared to
them that Enemalta Corporation attached a lot of importance to this issue. Ms Farisè
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stated that this type of contract was quite complex and a lot of considerations had to
be taken into account.  As a consequence, she continued, one could have easily
overlooked or misinterpreted certain aspects of the contract.  She also opined that,
perhaps, that was the reason why Enemalta Corporation felt the need to seek
clarifications afterwards.

At this stage Eng Dr Vassallo quoted question 6 of the clarifications:

Can the tenderer clarify whether the lack of a graphite coating would affect the
verification on site of the integrity of the outer sheath after laying?

Eng Vassallo recalled that the appellants had indicated that the integrity could be
checked by a visual inspection only. Eng. Vassallo added that that was not enough for
Enemalta Corporation because the cables were going to be in a bunched form and not
single and separated cables which meant that after laying they would need to be 100%
sure of the integrity of the outer sheath.

The Chairman PCAB remarked that in case a bidder was in doubt or else what the
bidder was proposing represented a departure from what was being requested then
clarifications should be sought by the bidder before submitting the offer and not be
expected to assume that one’s own interpretation would meet the customer’s needs.

Ms Farisè argued that when they received the addendum to the tender document
which dealt with fire performance they thought that the addendum superseded the
original tender document in that respect.

Mr Redondo explained that graphite, being a flammable material, did not meet the
‘fire performance’ and that was why his firm was against the use of graphite and
opted to use another solution. Ms Farisè confirmed that the addendum to the original
tender document did not, in fact, alter Enemalta Corproation’s requirement with
regard to graphite but she added that in their opinion there was a contradiction
because the original document mentioned the use of graphite, a flammable material,
whereas the addendum emphasised the importance of fire performance.

Dr Degiogio and Eng Muscat did not agree that there was any contradiction in this
respect.

Ms Farisè quoted from Attachment 2 of the reasoned letter of objection (report rather)
para. marked 3.1.5 ‘Overall Sheath’ (representing pages 8 and 9 of Prysmian
Technical proposal submitted in October 2009) as follows:

We underline that, since the overall sheath shall guarantee great retardant
performances, we will not apply the graphite coating layer.

Mr Redondo reiterated that his firm had stated that if they would use graphite with the
cable it would jeopardise the fire performance.

Mr Pavia, PCAB member, remarked that Enemalta Corporation required the graphite
solution so that it could test the cable for integrity.
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The Chairman PCAB reiterated that it was not up to the bidder to determine the best
solution for the contracting authority because that was the prerogative of the
contracting authority and, in this case, it was evident that the contracting authority
insisted on various occasions that it required the graphite layer.

Mr Redondo argued that there were different solutions to a problem and that they
were confident that the solution they presented was a good one.

Ms Farisè, once again, stated that in the original tender document Enemalta
Corporation included the graphite layer requirement but then in the addendum to the
original tender document the same contracting authority placed emphasis on ‘fire
performance’.  As a result, Ms Farise’ contended, they considered the use of graphite
as requested in the original tender document as not in line with to what was being
requested in the addendum and, therefore, they presented a solution that did not
include graphite, which was a flammable material.  She argued that there existed a
contradiction between what was originally requested and what was subsequently
requested in the addendum, at least, that was their interpretation.

The Chairman PCAB observed that it would appear that the addendum did not
eliminate the graphite requirement mentioned in the original submission.  Eng. Dr
Vassallo confirmed that the addendum did not substitute anything that was requested
in the original tender document but it was in addition to it or a qualification to what
had already been requested.

Ms Farisè declared that both with regard to fire performance and with regard to
graphite, her firm did not, in any way, want to imply that the solutions it offered were
superior to those that Enemalta Corporation was requesting.  She added that the
solutions presented by her firm were based on their interpretation of the tender
document and the addendum thereto and that it was their practice to present what the
customer requested and not what her firm, the supplier, wanted.

With regard to IEC standards 60332 1 and 3, Ms Farisè stated that they could prove
that they were equivalent because these standards related more to medium voltage
cables than to high voltage cables and she argued that, with the installation requested
in the tender, both standards were in line.

Eng Dr Vassallo stated that the appellant Company did indicate that the product was
compliant with IEC 60332-1 but it did not mention that it was also compliant with
IEC 60332-3, not even in its answer to the clarification sought after the opening of
tenders.  Dr Degiorgio questioned how two different standards were one and the same
thing as the appellants were inferring.

When asked if standard IEC 60332-1 covered IEC 60332-3, Mr Redondo replied in
the affirmative, whereas Eng Dr Vassallo stated that, in normal circumstances, one did
not cover the other and reiterated that part 1 referred to a single cable whereas part 3
referred to bunched cables and further stated that if a cable conformed with standard
IEC 60332-1 it did not necessarily conform with IEC 60332-3.

Ms Farisè admitted that these two standards were not identical but that in the case
under reference both standards were equivalent and argued that they filed the appeal
precisely to clear points of this nature.
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The Chairman PCAB said that a tender had to follow a path and along that path all the
players had to be responsible for the actions taken at the various stages even in respect
of incorrect actions taken with good intentions.

Ms Farisè argued that when dealing with standards one could apply different
interpretations and she maintained that, in this case, one standard was not more
stringent than the other. She added that they did not consider the standards in isolation
but had taken into account other aspects of the tender. Ms Farisè repeated that they
assumed that the addendum prevailed upon the original tender document with regard
to fire performance.  Ms Farise’ added that they could include graphite in their
solution at no extra cost but the point was that they were more concerned with safety,
especially in the case of a public contract.  She maintained that since graphite was
combustible then they had to decide whether safety was more important than
maintenance, especially in the light of the contents of the addendum.  However, Ms
Farisè stated that later on, namely from the evaluation report, they realised that
Enemalta Corporation attached a lot of importance to the maintenance aspect of this
installation. Ms Farisè explained that the firm she represented had undertaken the
installation of cables in three tunnels and that no graphite was used because of fire
performance considerations and because it was not considered reliable for use in big
tunnels. Ms Farisè conceded that previous contracts had nothing to do with the case
in hand and repeated that their intention was to, ultimately, supply the customer with
what it requested in the tender document.

Mr Peter Hungershausen, intervening on behalf of Associated Supplies Ltd / CCC
GmbH, expressed his agreement with the PCAB’s approach that (a) there were clear
specifications in the tender document, (b) they were applicable to all tenderers and (c)
tenderers had to stick to them.  He added that his firm was comfortable with these
specifications.  Mr Hungershausen agreed that if one was after high standards then
one was correct to demand stringent standards.

Eng. Arthur Ciantar, acting on behalf of CES Ltd / L.S. Cables Ltd, pointed out that
clause 1.9.10 of page 118 of the tender document clearly specified that:

A graphite layer or similar shall be applied for sheath testing.

Eng Ciantar remarked that the use of graphite or similar was meant for testing
purposes and the fact was that no graphite was included in the appellants’ submission.
He added that the appellant Company “acknowledged, however, that because of the
lack of a graphite layer, no electrical test can be made to verify the integrity of the
oversheath after laying” – para. 1.3 (iv) of page 11 of the conclusions of the
evaluation report.

Eng Ciantar also pointed out that the cable had to comply with IEC 60332-3 as per
clause 1.9.9 at page 118 of the tender document.

At that point, the Chairman PCAB asked Eng Ciantar not to repeat issues that had
already been adequately covered and urged him to use his intervention to contribute
additional information and arguments because that was what the PCAB was after at
that stage of the hearing.
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Eng Ciantar remarked that what he had just mentioned were omissions in the
appellants’ original submission, which omissions should not be rectified at this stage
of the tendering process.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 30.04.2009 and also through their verbal submissions presented during the
public hearing held on the 17.06.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that there were two issues in respect of which the
appellant Company was considered non compliant, namely (a) the fire
performance and (b) the graphite layer;

having also taken note of the fact that, apart from the original document an
addendum was subsequently distributed to participating tenderers;

having also noted Eng Vassallo’s (a) explanation regarding the fact that a cable in
a tunnel could be laid out in either a single format or via a bunch of cables, (b)
remark that the international commission provided two standards, namely, (1) IEC
60332-1 which concerned a single cable and (2) 60332-3 which concerned a
bunch of cables, (c) statement concerning the fact that this contract contemplated
that the cables were going to be bundled, (d) statement that the tender
specifications indicated that if a cable passed the test in IEC 60332-1 it could not
be assumed that it would pass the test in a bunched condition, (e) submission that
the initial tender document did not include the standard numbers but these were
included in an addendum issued about two weeks after the issue of the tender;

having taken cognizance of the fact that (a) the appellant Company had indicated
that the cable it presented was compliant with standard IEC 60332-1 which,
according to the contracting authority, dealt with a single rather than bundled
cables, (b) after closing date, the contracting authority requested that a few issues
be clarified following which the appellants reiterated that the product was
compliant with standard IEC 60332-1 (question 5) whereas Enemalta Corporation
had requested compliance – a mandatory requirement - with standard IEC 60332-3
(clause 1.9.9);

having established that during the hearing the appellants’ representatives (a)
acknowledged that their firm had indicated standard IEC 60332-1 because,
through their experience in this field of work, they knew that that standard was
good enough, not considering standard IEC 60332-1 as less stringent than
standard IEC 60332-3, (b) claimed that their product was compliant with both
standards, namely IEC 60332-1 and 3 respectively;



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

235

having also heard Ms Farise’ claim that in their original submission they only
mentioned compliance with standard IEC 60332-1 because they considered that
this particular installation required that standard;

having also taken cognizance of the fact that, despite the fact that the contracting
authority had specifically requested graphite, a mandatory requirement, yet the
appellants did not offer graphite in the original offer but then, in reply to the
clarification sought after the submission of tenders, the appellants did explain why
graphite was not offered, namely because, at tendering stage,  it had seemed to the
appellant Company that Enemalta Corporation was attaching a lot of importance
to the issue of fire safety;

having heard the appellants’ representatives claim that they assumed that the
addendum prevailed upon the original tender document with regard to fire
performance;

having heard Ms Farise’ declare that the solutions presented by the appellant
Company were based on their interpretation of the tender document and the
addendum subsequently issued by the contracting authority;

having taken note of (a) Eng Vassallo’s questioning of the appellant Company’s
claim that two different standards, IEC 60332-1 covered IEC 60332-3, were one
and the same thing, especially, when one considers the fact that part 1 referred to a
single cable whereas part 3 referred to bunched cables and (b) Mr Redondo’s and
Ms Farise’s divergent views on the same subject matter;

having also considered Mr Hungershausen’s remarks made during the hearing;

having taken note of Eng Ciantar’s intervention, especially his contention relating
to the fact that the appellants had omitted mandatory requirements in the original
bid and that such omissions should not be rectified at this stage of the tendering
process,

reached the following conclusions, namely:

1. The PCAB acknowledges that an adjudicating committee has to evaluate a
tender on the information actually provided;

2. The PCAB acknowledges that, through its own admission, the appellant
Company has admitted that the product was compliant with standard IEC
60332-1,  whereas Enemalta Corporation had requested compliance with
standard IEC 60332-3 (clause 1.9.9) – two standards which were European
Standards and hence had a common interpretation to all and not allowable to
subjective interpretation;

3. The appellant company did not offer the graphite, or similar, coating for the
cables as requested in the tender specifications;

4. The PCAB feels that tender requirements are set by the contracting
authorities and not by the bidders and, regardless of the fact as to whether a
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participating tenderer is fully in agreement with content or not, such tenderer
has to abide by such terms and conditions and not try to seek to rectify
matters after a manifested refusal by the said tenderer to be aligned with
specific mandatory requirements requested by contracting authority ‘ab
initio’.  As a consequence, this same Board cannot accept the argument
made by appellants wherein they stated that in their original submission they
only mentioned compliance with standard IEC 60332-1 because they
considered that this particular installation required that standard;

5. The PCAB (a) is totally against clarifications on mandatory requirements
being sought after closing date of tenders and these should not be permitted
as, in this instance, problems may arise with regard to transparency, also
giving rise to possible abuse of procedural system and (b) feels that in case a
participating tenderer  is in doubt or, rather, what the bidder is proposing
represents a departure from what has been requested by the contracting
authority, then clarifications should be sought by the bidder before
submitting the offer and not expect that one should be expected to assume
that one’s own interpretation would meet the customer’s needs;

6. The PCAB feels that a tender has to follow a path and along that path all the
players have to be responsible for the actions taken at the various stages
even in respect of incorrect actions taken with good intentions

As a consequence of (1) to (5) above this Board finds against the appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

01 July 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 156

Advert Notice CT 79/2009; CT 2003/2009; FTS C 02-09

Tender for the External and Internal Plastering and Painting Works at the New

Multi Purpose Hall at St. Benedict College, Kirkop

This call for tenders was, for a contracted estimated value of € 198,414.75 was
published in the Government Gazette on 24.02.2009.  The closing date for this call for
offers was 09.04.2009.

Seven (7) different tenderers submitted their offers.

On 15.05.2009 Mr Louis Borg filed an objection against the intended awarding of the
tender in caption to Rite Mix (Gatt Bros) Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 1.07.2009 to discuss this objection.

Present for the hearing were:

Louis Borg

Dr Beppe Fenech Adami LL.D. Legal Representative
Mr Louis Borg

Ritemix (Gatt Bros) Ltd

Dr Adrian Delia LL.D. Legal Representative
Dr John L. Gauci LL.D. Legal Representative
Mr George Gatt
Arch Stuart Azzopardi

Foundation for Tomorrow’s Schools (FTS)

Adjudication Board
Mr Charles Farrugia Chairperson
Mr Chris Pullicino Member
Mr Ivan Zammit Member

Contracts Department

Mr Mario Borg Asst Director Post Contracts

The Chairman PCAB commenced proceedings by inviting the appellant’s legal
representative, Dr Beppe Fenech Adami to briefly explain to those present the motive
leading to his client’s objection.
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Dr Fenech Adami started by stating that the scope of this hearing was to establish
whether there was any justification for adjudication board’s decision to (a) desist from
considering further and (b) disqualify, the tender submitted by his client.

The appellant’s legal advisor explained that, on 14 May 2009, Mr Borg (his client)
received an e-mail wherein he was informed that his tender had been discarded on the
grounds that ‘…The tender document was not fully completed to satisfaction’ as a
number of documents filed had not been signed and/or filled in.

The appellant’s lawyer contended that although some documents had been mistakenly
left unsigned and/or unfilled, yet this should not have resulted in the rejection of his
client’s offer in view of the contents of Clauses 1.18.1 (b) and (f), 1.17.1 and 1.09.1
under Instruction to Tenderers.

He pointed out that Clause 1.18.1 (b) specified that:

‘Tenderers shall be considered irregular and shall be rejected for the
following reasons, inter alia:

(b) if the Form of Tender is not properly signed’

At this point, Dr Fenech Adami emphasised that the Form of Tender was distinct from
the tender document and this distinction was clearly made under Clause 1.09.1.  He
said that the Form of Tender was one of the documents found in the Tender Document
and the latter referred to various documents such as the Form of Tender itself, Special
Conditions of Contracts and General Conditions, Specifications, Bill of Quantities,
Drawings and Addenda (if any).  He claimed that, in the prevailing circumstances, it
was imperative for the PCAB to establish whether the Form of Tender was signed,
because, if in the affirmative, the offer could not be rejected on the grounds that some
other documents were not signed.

Furthermore, Dr Fenech Adami claimed that Clause 1.18.1 (f) specified that a tender
should be rejected ‘if any schedules are left incomplete and/or if all the technical
literature requested is not attached to the tender offer.’

In claiming that the word used was ‘Schedules’ and not ‘Annexes’, the appellant’s
legal advisor asked the PCAB to establish whether any of the documents that were not
signed were ‘Schedules’ because, in his opinion, none of the said documents were
considered as ‘Schedules’.  As a consequence , he argued that, in his client’s opinion,
taking into consideration the fact that the above mentioned e-mail referred to
‘Annexes’ and not ‘Schedules’, there was no valid reason for his client’s offer to be
discarded on the basis of Clause 1.18.1 (f).

Dr Fenech Adami quoted from Clause 1.17.1 Rejection of Tenders which specified
that:

‘The Director General (Contracts) shall have a right to reject any or all
tenders and to reject a Tender not accompanied by data required by the
Tender Documents or to reject a Tender which is in any way incomplete
or irregular…..’
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He explained that, whereas under Clause 1.18.1 the rejection was automatic, in this
particular instance, the Director General (Contracts), hereinafter referred as DG
(Contracts), had to make a subjective analysis as to whether there were sufficient
reasons to reject a tender, with the latter verifying in the process whether the data
submitted justified the disqualification of a tender.

Dr Fenech Adami argued that the DG (Contracts) was obliged to analyse whether the
missing data was essential and important and whether it had similar weight to a
missing signature on a particular document. At this point he queried whether the
missing signatures influenced the method of evaluation of the offer.  In his opinion,
the reasons given did not justify the rejection of their offer.

With regard to the reasoned reply submitted by Rite Mix (Gatt Bros) Ltd, the
recommended tender, Dr Fenech Adami said that although they acknowledged that
there were missing signatures on some documents, yet, in his opinion, these should
not have hindered the DG (Contracts) from choosing the best offer claiming that the
offer submitted by Mr Borg was clear and the rates were all listed in the Bill of
Quantities.

The appellant’s lawyer alleged that there were instances where the contracting
authority (FTS) had even requested information after some of the tenders would have
been awarded.  In this context Dr Fenech Adami mentioned the Tender for
Decoration Works at the Secondary School in Verdala (FTS C 19-06) wherein he
proceeded by claiming that, following the award of the said tender, the contractor was
requested to submit certain information which was considered useful but not essential
for adjudication purposes.  He continued by arguing that, in this particular case, the
DG (Contracts) was not correct when he failed to consider his client’s offer solely on
the basis of some missing signatures.  Furthermore, Dr Fenech Adami contended that
they would have understood such line of action if essential data was found missing.
The appellant’s lawyer sustained that, in the prevailing circumstances, it was not
justified to reject his client’s tender (especially when, according to Dr Fenech Adami,
such signatures were not specifically requested on such documents) on the basis that
documents were not signed by the appellant through a mere oversight.

Mr Chris Pullicino, a member of the Adjudication Board (FTS), responded by stating
that he concurred with what was stated by Dr Fenech Adami, in that, basically there
were a number of documents that were not signed.

When he was specifically asked by the PCAB to state whether such signatures were
mandatory, Mr Pullicino replied that some of the signatures were mandatory whilst
others were not.  He confirmed that the signature on the Bill of Quantities was
mandatory while that on the Bar Chart was not and that the unsigned Summary of
BOQs was a Schedule.

Mr Pullicino said that, during the evaluation process, the Board sought guidance from
the DG (Contracts) to establish whether the fact that the annexes attached to these
documents were unsigned constituted sufficient cause for disqualification in terms of
clause 1.18.1 of the tender.

At this point, in replying to a question raised by the PCAB, Mr Pullicino confirmed
that the BOQs and the Form of Tender were signed by Mr Louis Borg, the appellant.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

240

According to Mr Pullicino, the adjudicating board had established that the tender
document submitted by Mr Borg was considered not fully completed to its satisfaction
since it was noted that the following, namely:

a. The Summary and Appendix 2 (Schedule of Rates for Equipment Employed
on Day works) of the Bill of Quantities was not signed

b. Annex II – Bar Chart, Annex IV - List of Similar or Larger Projects, Annex
IX (non-collusive tendering certificate) were not signed

c. Annex X – Statement on Excluding Circumstances of Regulation 49 of the
Public Contracts Regulations 2005 was not signed

d. Annex XI - Financial Identification Form was neither signed nor filled in.

With regard to the issues raised during the hearing by Mr Pullicino regarding the
submission of missing information and instances when their decisions were overruled
by the DG (Contracts), his attention was drawn by the PCAB that in this particular
case it appeared that no data was missing but signatures, however, if such signatures
were mandatory a tenderer could not be asked to sign documents during evaluation
process.

Replying to a specific question by the PCAB, Mr Pullicino said that if he were the DG
(Contracts) he would have proceeded with the evaluation of the tender even though
such documents were not signed.

With regard to the Financial Identification Form which was neither signed nor filled
in, Dr Pullicino said that, although it was an important document, he, personally, did
not consider it that much important.

Mr Charles Farrugia, Chairperson of the Adjudication Board (FTS), said that when
they sought guidance from the Contracts Department they were informed that
everything was mandatory.   His attention was drawn by the PCAB that an
Adjudication Board should not seek guidance on something that was mandatory.

Replying to a specific question by the PCAB regarding the Financial Identification
Form, the Chairperson and Member of the Adjudication Board declared that

(i) another three tenders were rejected because of this document (it was
either left blank and/or without the Bank Stamp and signature of the
Bank Representative)

(ii) this form did not contain information regarding the bidder’s financial
standing but details regarding the holder’s bank account number

(iii) this form was included in the tender document on the request of the
Department of Contracts

The Chairman PCAB said that, in his opinion, during evaluation, the Adjudication
Board had to be practical and take into account the significance of documents.  He
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said that he would have understood the rejection of such tenders if something was
missing but on the other hand it did not seem justified to discard a tender for one
trivial document that was left unsigned.

Dr Adrian Delia, legal representative of Ritemix (Gatt Bros) Ltd, stated that Clauses
1.17.1 Rejection of Tenders and 1.18 Tender Evaluation were very clear. He sustained
that the various documents listed on the Tender Form, together with the Tender Form
itself, had to be sent completed since these were an intrinsic and essential part of both
the tender and the Tender Form. He explained that the tender document included the
Tender Form and this Form included Annexes re Subcontractors List, Bar Chart,
Details of Personnel, List of Similar Projects, Occupational Health and Safety
Declaration Waiver and Indemnity, Procedure for the submission of appeals, Bid
Bond, Performance Bond, Non Collusive Tendering Certificate, Statement on
Excluding Circumstances of Regulation 49 of the Public Contracts Regulation 2005
and Financial Identification Form.  He insisted that once the Schedule and Annexes
that were not signed were considered (a) essential and (b) fundamental within the
context of the entire tender, it was also reasonable to expect that a corresponding
signature on such documents be deemed to be a mandatory requirement.  Dr Delia
stated that such documents had to be signed for accountability purposes and because
tendering was a public and transparent process.

At this point Dr Fenech Adami intervened to reiterate that Clause 1.09 in the Tender
Document made a clear distinction between the tender document and the Form of
Tender.  Dr Delia concurred with the fact that Clause 1.09 referred to ‘Tender
Documents’ which included all documents (including Annexes).

During his verbal submission, Dr Delia maintained that, if during the deliberation
process, the Adjudication Board might have had any doubt about the rejection of the
appellant’s offer on the grounds of unsigned documents, the appellant’s offer should
have still been rejected on the basis of the fact that the Financial Standing form was
sent unfilled as admitted by the appellant in his reasoned letter of objection.
However, he drew the PCAB’s attention to the fact the Bank Stamp + Signature of
Bank Representative and Date + Signature of Account Holder were all obligatory as
specifically indicated in Annex XI - Financial Identification Form itself.

The Chairman PCAB intervened to state that, once these requirements were
obligatory, he failed to understand why the Adjudication Board had referred the
matter to the DG (Contracts) to seek guidance.  Dr Delia remarked that although he
understood the PCAB’s position, the fact that the Adjudication Board had taken such
line of action did not mean that they had made something that was objectively wrong
or procedurally incorrect or that they had taken the wrong decision.  Dr Delia
maintained that, in the prevailing circumstances, the rejection of the appellant’s offer
was undisputed, both according to law and the tender conditions.

At this point Mr Mario Borg, Assistant Director Post Contracts, Department of
Contracts, was called to the witness stand. He gave his testimony under oath.

On cross-examination by the PCAB, the witness testified that the Financial
Identification Form was included in the tender documents earlier this year to be in
line with EU funded tenders.   He said that the scope of this form was to ensure that
the tenderer who eventually won the contract held a Bank Account and that the
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information on this form was required for payment purposes only.  He confirmed that
it did not indicate the financial standing of tenderers.

The Chairman PCAB said that he was of the opinion that they had to focus on other
documents because he believed that, during the adjudication process, consideration
should also be given to the aspect of the significance of documents and that a tender
should not be rejected on the basis of a particular document whose relevance was
minimal.

Dr Delia intervened to point out that, although he agreed that this document might
have been unimportant, yet tenderers were obliged to submit this document duly filled
in and signed in accordance with the instructions to tenderers and also as specified on
the document itself.   He said that such requirements could not be contested after the
evaluation process.  Dr Delia insisted that it was not the tenderer who had to decide
which of the documents were important or not but they had to abide by the tender
conditions.

The Chairman PCAB said that the fact that a member of the Adjudication Board had
earlier declared that, in his opinion, they would have proceeded with the evaluation
process of the appellant’s offer, prompted some concern as this might imply that the
members forming the Adjudication Board may have been unaware of (a) the
significance and scope of signatures on such documents and (b) why such signatures
were mandatory.

Mr Farrugia intervened by drawing the attention of those present that the conditions
regarding obligatory requirements were included in tender documents on the request
of the Department of Contracts.  In saying so he wanted to place emphasis on the fact
that FTS only gave details related to the Bill of Quantities. He also said that the
Department of Contracts was the body that ensured that tenders were issued according
to the procurement regulations.

In reply to a specific question by the PCAB regarding Annex X - Statement on
Excluding Circumstances,  Mr Pullicino said that the signature on this document was
indispensable because it included a number of very important declarations and
tenderers had to ‘certify that the information provided above is accurate and
completed to the best of’ their ‘knowledge and belief.’

Replying to observations made by the PCAB, he said that the reason as to why he had
earlier declared that he would have proceeded with the evaluation of the appellant’s
offer was that they had the comfort of the Tender Form because, in his opinion, this
was binding on everything in the tender dossier.

Dr Fenech Adami intervened by stating that the Tender Form was so important and
binding that it was the only document mentioned under Clause 1.18.1 whereby it was
specifically indicated that tenderers should be considered irregular and should be
rejected if this was not properly signed.  He pointed out that, as far as other
documents (schedules) were concerned, it was only stated that a tender would be
rejected if these were left incomplete and not if they were left unsigned.

The Chairman PCAB argued that if a Tender Form incorporated everything then he
would question the need of signatures on other documents.    However, he pointed out
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that it was neither the participants nor the Adjudication Boards who were to decide
which documents were relevant and important because otherwise confusion would
prevail.

Dr Delia upheld that the fact that the Adjudication Board had doubts about the
acceptance of such document was irrelevant and that the only relevance was whether
the final decision was correct and whether the signatures were mandatory.

Dr Fenech Adami reiterated that the tender document clearly stipulated that the only
document that had to be properly signed for a tender not to be considered irregular
and rejected was the Form of Tender, which form was duly signed by Mr Louis Borg.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 22.05.2009 and also through their verbal submissions presented during the
public hearing held on the 01.07.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that Mr Borg (the appellant) had received an e-mail
from the Department of Contracts wherein he was informed that his tender had
been discarded on the grounds that ‘…The tender document was not fully
completed to satisfaction’ as a number of documents filed had not been signed
and/or filled in;

having also taken note of Dr Fenech Adami’s claim that (a) the Form of Tender
was distinct from the tender document and that, according to the same lawyer, this
distinction was clearly made under Clause 1.09.1, (b) in the prevailing
circumstances, it was imperative for the PCAB to establish whether the Form of
Tender was signed, because, if in the affirmative, the offer could not be rejected
on the grounds that some other documents were not signed and (c) since Clause
1.18.1 (f) stipulates that a tender should be rejected ‘if any schedules are left
incomplete and/or if all the technical literature requested is not attached to the
tender offer’ and considering the fact that none of the said documents were
considered as ‘Schedules’ but rather ‘Annexes’ then, in these circumstances, there
would have been no valid reason for his client’s offer to be discarded on the basis
of the said clause;

having heard the appellant’s legal advisor argue that albeit his client
acknowledged that there were missing signatures on some documents (which,
according to Dr Fenech Adami were evidently not signed by the appellant through
a mere oversight), yet, in his opinion, these should not have hindered the DG
(Contracts) from choosing the best offer;

having also heard Mr Pullicino state that (a) some of the signatures were
mandatory whilst others were not, (b) during the evaluation process, the Board
sought guidance from the DG (Contracts) to establish whether the fact that the
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annexes attached to these documents were unsigned constituted sufficient cause
for disqualification in terms of clause 1.18.1 of the tender, (c) if he were the DG
(Contracts) he would have proceeded with the evaluation of the tender even
though such documents were not signed, (d) with regard to the Financial
Identification Form, which was neither signed nor filled in, Mr Pullicino said that,
although it was an important document, he, personally, did not consider it that
much important and (e) in his opinion, with regards to Annex X - Statement on
Excluding Circumstances,  the signature on this document was indispensable
because it included a number of very important declarations and tenderers had to
‘certify that the information provided above is accurate and completed to the best
of’ their ‘knowledge and belief’;

having taken full cognizance of Dr Delia’s arguments relating to the fact that (a)
once the ‘Schedule’ and ‘Annexes’ that were not signed were considered (1)
essential and (2) fundamental within the context of the entire tender, it was also
reasonable to expect that a corresponding signature on such documents be deemed
to be a mandatory requirement, (b) if during the deliberation process, the
Adjudication Board might have had any doubt about the rejection of the
appellant’s offer on the grounds of unsigned documents, the appellant’s offer
should have still been rejected on the basis of the fact that the Financial Standing
form was sent unfilled as admitted by the appellant in his reasoned letter of
objection, (c) the Bank Stamp + Signature of Bank Representative and Date +
Signature of Account Holder were all obligatory as specifically indicated in
Annex XI - Financial Identification Form itself and (d) in the prevailing
circumstances, the rejection of the appellant’s offer was undisputed, both
according to law and the tender conditions;

having also taken note of Mr Mario Borg’s reference to the Financial
Identification Form which was included in the tender documents earlier this year
in accordance with EU funded tenders, claiming in the process that the scope of
this form was to ensure that (a) the tenderer who eventually won the contract held
a Bank Account and (b) that the information on this form was required for
payment purposes only and that it did not indicate the financial standing of
tenderers;

having observed during the hearing that a member of the adjudication board had
earlier declared that, in his opinion, they would have proceeded with the
evaluation process of the appellant’s offer, prompted some concern as this might
imply that the members forming the adjudication board may have been unaware of
(a) the significance and scope of signatures on such documents and (b) why such
signatures were mandatory, especially in view of Mr Pullicino’s claim that the
reason as to why, during the same hearing, he had declared that he would have
proceeded with the evaluation of the appellant’s offer was that they had the
comfort of the Tender Form because, in his opinion, this was binding on
everything in the tender dossier;

reached the following conclusions, namely:

1. The PCAB feels that albeit, in this particular instance, no data was missing but
there were documents which were supposed to have been signed but were, in
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actual fact, not signed, yet, if such signatures were mandatory a tenderer could
not be asked to sign documents during an evaluation process.

2. The PCAB claims that an adjudication board should not seek guidance from
other entities, in this instance the Department of Contracts, on terms and
conditions that are mandatory.

3. The PCAB, whilst fully aware that it is being included in the tender document
so that the latter will be in line with specifications requested in EU funded
tenders, yet the PCAB does not desist from questioning the logical sense in the
Financial Identification Form being included in the tender document.  The
PCAB argues that knowing that an entity or an individual holds a bank
account is not enough to demonstrate one’s financial standing.  However,
having said so, the PCAB acknowledges that although this document might
have been unimportant, yet tenderers were obliged to submit this document
duly filled in and signed in accordance with the instructions to tenderers and
also as specified on the document itself.   The PCAB opines that it is neither
the participating tenderers nor the adjudication boards who should decide
which documents are relevant and important because otherwise confusion will
prevail.

As a consequence of (1) to (3) above this Board finds against appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
reimbursed.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

17 July 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 157

Advert No CT 112/2009 - CT 2014/2009 – FTS C 03-09

Tender for the Supply, Installation and Commissioning of a Photovoltaic System

at the New Primary School, Pembroke

This call for tenders was, for a contracted estimated value of € 126,135 was published
in the Government Gazette on 06.03.2009.  The closing date for this call for offers
was 16.04.2009.

Thirteen (13) different tenderers submitted their offers.

On 25.05.2009 Solar Solutions Ltd filed an objection against the intended awarding of
the tender in caption to Electrofix Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 01.07.2009 to discuss this objection.

Present for the hearing were:

Solar Solutions Ltd

Mr Jesmond Farrugia
Mr David Zammit

Electrofix Ltd
Dr Adrian Delia LL.D. Legal Advisor
Dr John L. Gauci LL.D. Leagl Advisor
Mr Joseph Schembri
Ms Deborah Schembri

Foundation for Tomorrow’s Schools

Ing Albert Ellul Technical Adviser
Mr Ivan Zammit

Adjudication Board
Mr Charles Farrugia Chairperson
Mr Chris Pullicino Member
Mr Leonard Zammit Member

Contracts Department

Mr Mario Borg Asst Director Post Contracts

After the Chairman PCAB’s brief introduction, the appellants’ representatives,
namely Solar Solutions Ltd, were invited to explain the motives of their objection.

Mr David Zammit, representing Solar Solutions Ltd, explained that they had
submitted their objection because they did not agree with the Foundation for
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Tomorrow’s Schools’ (FTS) decision to award the tender to Electrofix Ltd on the
basis of three issues, namely, (a) magnitude, (b) warranty and (c) because their offer
was the most compliant and cheapest.

Mr Zammit claimed that FTS’s decision went against the Tenderers Check List’s
provisions, wherein it was specifically stated:

‘Vide 1.08.4 – I confirm that I/We have submitted sufficient evidence
that we have carried out works of a similar nature and magnitude as
those being proposed in order for you to be in a position to assess
whether we are technically and financially capable of carrying out the
proposed works (Annex IV – List of Similar Projects)’

He said that from information available the recommended tenderer had never carried
out projects of a similar nature and magnitude.

Solar Solutions Ltd’s representative claimed that FTS’s decision also went against the
provisions of Clause 3.04.4 of the tender technical specification which specified that
‘… During the first two (2) years, the PV panels shall remain at 100% performance
of original conversion efficiency’. He contended that this tender requirement was
anomalous because (i) it was technically impossible for any manufacturer to give such
warranty and (ii) it was inconsistent with the technicalities of this project.

When Mr Zammit was asked by the PCAB to state whether he had ever drawn the
contracting authority’s attention about the matter before their participation in this
tendering process, the reply given was in the negative.  However, it was explained that
he became aware of this matter when he was trying to find out the reason why their
offer was discarded.

Mr Zammit alleged that the goal posts were changed during the evaluation process. At
this point the PCAB intervened and drew the appellant’s representatives’ attention
that, considering the fact that others had qualified, it was being understood that such
warranty was given.

Mr Zammit sustained that, in the appellant Company’s opinion, they had the most
compliant and cheapest tender taking into account the fact that no one could give such
warranty.

Mr Charles Farrugia, Chairperson of the Adjudication Board, responded by stating
that Solar Solutions Ltd were not disqualified for the above mentioned reasons but
because they did not submit the whole tender document.

Mr Chris Pullicino, a member of the Adjudication Board, explained that all tenders
submitted were adjudicated on the basis of an Award Criteria Schedule in the tender.
He confirmed that, apart from the said 100% warranty, Solar Solution Ltd’s tender
was (a) found to be technically compliant and (b) the cheapest.  However, during the
adjudication process, it was noted that they did not submit the general conditions of
tender with the tender document.

In reply to a specific question by the PCAB, Mr Pullicino confirmed that none of the
tenderers had given the requested 100% warranty.
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Mr Farrugia pointed out that Clause 1.13.1 under Clause 1.13 – Proper Compiling of
Tender Documents specified that:

No alterations (other than filling in the blanks intended to be filled in)
are to be made in the Tender Form and in other sections of the Tender
Documents which shall be submitted intact with the items in the Bill of
Quantities…’

Mr Zammit intervened to state that they had signed their acceptance as regards the
said documents on the apposite form of tender.

However, Mr Pullicino said that they had been given instructions by the General
Contracts Committee that if a complete tender document was not submitted, it would
have to be considered as submitted not intact in terms of the above clause, and, as a
result, could not be considered any further.

Dr Adrian Delia, legal representative of Electrofix Ltd, pointed out that the General
Conditions were an intrinsic part of the tender document which was listed as one of
the documents under Clause 1.09.1 which specified that:

The following documents form, inter alia, the basis for the Tender and
are hereinafter referred to as the “Tender Documents”

He argued that in the instance where a tenderer would extract part of the Tender
Document that should never be considered as a complete document submitted in line
with tender requirements.

Mr Zammit responded by stating that, on the basis of the same argument, a tenderer
who did not provide something that was specifically requested in the tender
document, should have likewise been disqualified because this meant that they were
not fully compliant.

Mr Jesmond Farrugia, also representing the appellant Company, said that they had
fully complied with the provisions of Clause 1.09.2 of the tender conditions which
specified that ‘… Tenderers shall use complete sets of Tender Documents in
preparing and submitting their Tender....’ He argued that this clause did not request
tenderers to submit the documents that were listed as “Tender Documents”, including
the General Conditions, but to make use of such documents which they did because
they had purchased the tender document.

Furthermore, the same appellants’ representative pointed out that, on the basis of the
fact that Clause 1.13.7 specified that a tender ‘may be rejected’ and not “shall be
rejected”, the rejection was not automatic but left entirely at the discretion of the FTS,
the contracting authority.

Mr Jesmond Farrugia also claimed that it did not make sense for public funds to be
burdened unnecessarily on the basis that they did not submit the General Conditions
with the tender document considering the fact they were the most compliant and the
cheapest.
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Replying to a specific question by the PCAB, Mr Pullicino declared that the 100%
warranty was a mandatory requirement as stipulated in the provision of Clause 3.04 of
the Specifications for Photovoltaic System which specified that:

‘… During these first two (2) years, the PV panels shall remain at 100%
performance of original conversion efficiency.’

He confirmed that none of the tenderers complied with this requirement.

When the PCAB asked FTS’s representatives to indicate who had directed to either
reduce or not to calculate the 100%, the Chairman Adjudication Board replied that
this was a technical issue and the Engineer was of the opinion that the requested
technicality was a little bit excessive.

At this point the PCAB pointed out that, once again, the said Board was facing a
situation where no one bothered to check if the tender specifications were workable
before a tender was issued.  The PCAB opined that they failed to understand how the
maximum limit of 100% was arrived at when it was being alleged that it was humanly
impossible for anyone to comply with.

It was also stated by the PCAB that another issue of concern was that there could have
been other prospective bidders who had opted not to participate and decided not to
submit their offer because of this mandatory requirement.

At this stage it was decided to call Mr Chris Pullicino to the witness stand because Dr
Delia sustained that his client had submitted the 100% warranty. Mr Pullicino gave
his testimony under oath.

When the witness was asked by the PCAB to state whether any of the participating
tenderers had declared that they could submit the 100% warranty, the reply given was
in the negative.    Dr Delia intervened by stating that his client had submitted a signed
document to this effect.   However, Mr Pullicino explained that for every tenderer
they had prepared a table wherein they included the % warranty under a column with
the heading ‘As submitted’ by the tenderer and another one in accordance with
manufacturer’s document.  From this exercise, explained the witness, it resulted that
the manufacturer’s guarantee submitted by Electrofix Ltd, it was evident that up to
the 12th year the guaranteed factor was 90%, with 80% thereafter.

Yet, on further questioning, the witness confirmed that

(i) the yearly efficiency percentage and the 100% warranty requested were
not the same

(ii) the 100% warranty for the first two years was submitted by the
tenderer

(iii) such warranty had to be submitted by the manufacturer and not the
tenderer
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Dr Delia insisted that Electrofix Ltd had submitted the necessary documentation,
namely the manufacturer guarantee and a signed declaration by the tenderer, as
specifically requested in Clause 3.04.4 whereby it was stipulated that:

 ‘The PV panels shall be fully guaranteed by a manufacturer generic
guarantee for the first five (5) years. This guarantee will be used should
the percentage (%) of efficiency mentioned in the “DECLARATION OF
COST EFFICIENCY OF PHOTOVOLTAIC SYSTEM” (attached in the
BOQ) not be met by the photovoltaic system.  During the first two (2)
years, the PV panels shall remain at 100% performance of original
conversion efficiency’.

It was explained that the 100% Yearly Efficiency was already written down against the
first two years and that it was specifically requested that the ‘Declaration of Cost of
Efficiency of Photovoltaic System’ was to be filled in by the tenderers and not the
manufacturers.  Mr Pullicino confirmed that such declaration was signed by Electrofix
Ltd.

At this point, the PCAB made observations regarding the decision taken by the same
adjudication board (previous sitting) whereby a tender was rejected and not even
considered because the latter submitted unsigned documentation.  The Chairman
PCAB placed emphasis on the fact that it was imperative for an adjudication board to
be consistent throughout the decision making process.

When Mr Zammit remarked that Solar Solutions Ltd had also signed such declaration,
his attention was drawn by the PCAB that they were not excluded because they did
not give the 100% warranty but because they did not submit the general conditions
with the tender.  Replying to this claim, the appellants’ representative remarked that
this was due to the fact that they did not know the reason why they were excluded. At
this stage, the PCAB observed that an appeal had to be submitted on the basis of a
grievance and therefore, before filing an objection, a tenderer had to enquire why one
would have been excluded.

The PCAB also pointed out that the appellants’ appeal did not reflect the actual reason
why they were excluded.

Following the said claims, Mr Zammit replied that, in their objection letter, they
stated that no manufacturer could give the said warranty.

Once again, the PCAB interjected to ask Mr Pullicino to state exactly why the
appellant Company’s offer was rejected.  The reason given by Mr Pullicino was that
the appellant Company did not submit a complete document.  It was also pointed out
that previously the adjudication board had also confirmed that the appellants’ tender
was technically compliant and the cheapest.

When asked to state why they did not submit the general conditions of tender, Solar
Solutions Ltd’s representatives said that they had declared their acceptance to the said
conditions by signing the relative form of tender.
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Dr Delia intervened to remark that, although the appellants had signed for the general
conditions, yet, in his opinion, the fact that they did not submit them with the tender
document implied that they were not accepting them.

At this point the PCAB’s Chairman stated that in the tender dossier there were certain
conditions which were mandatory and, therefore, in such instances, tenderers had to
fully abide by them.  He said that, although certain decisions were to be made in a
subjective manner, there were certain borders beyond which no leeway was possible.
However, he also sustained that, whilst he believed in issues to be approached in a
pragmatic way, yet, he would be the first to be against a situation where he, as a
decision maker, would be given leeway whereby he would be allowed to continuously
make subjective judgments.

The Chairman PCAB added that, in this particular case, one had to establish whether
the submission of the general conditions with the tender document is considered
mandatory and, if in the affirmative, what would be the scope behind its submission.
The PCAB argued that the fact that a tenderer signs for receipt of a tender document
upon its collection does not necessarily mean that such tenderer would automatically
be accepting the contents thereof - such confirmation, argued the PCAB, would only
be corroborated by the tenderer submitting a copy of the general conditions in the
apposite tender document or by explicitly declaring within the tender document that
one is in total agreement with all the terms and conditions governing the tender
document.

When, once again, Mr Jesmond Farrugia remarked that  no manufacturer could
provide the 100% guarantee, his attention was drawn by the PCAB that it had been
established that they were not excluded because of magnitude, warranty or because
they were not compliant and the cheapest but because they did not submit the general
conditions with their tender.

Mr Zammit responded by stating that although he concurred with this, however,
considering the fact that no tenderer was fully compliant with such a mandatory
requirement, one would have to ask if the tender could be awarded or if the process
was valid or not.

In reply to a specific question by the PCAB, Mr Pullicino declared that they did not
have any reservation on the appellants’s magnitude and competence to carry out the
works.

At this point Mr Jesmond Farrugia insisted that the recommended tenderer had never
installed such a system of this magnitude.  This remark was followed by the PCAB’s
explanation that, in this particular instance, the purpose of this hearing was not for
interested parties to discuss whether other tenderers were technically compliant or not
because such evaluation had already been carried out by the Adjudication Board.  The
PCAB also pointed out that its function was to establish if, for the purpose of equity
and transparency, (a) the exclusion of appellants would have been justified or not and
(b) the evaluation process would have been properly carried out.

The appellants’ representatives reiterated that they were not informed why they their
tender was rejected.  The PCAB advised that an appellant should never file an
objection without knowing the reasons why they were excluded and that it was their
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right to know    why their tender was discarded.  Mr Mario Borg, Asst Director Post
Contracts at Department of Contracts, intervened by stating that any tenderer who felt
aggrieved by a proposed award had a ten (10) day period within which to file an
objection and if the appellants had submitted a written request within this period to
the Department of Contracts, they would have been furnished with the reason/s for
them being excluded from the said call.

Dr Delia concluded by stating that, procedurally and technically, the objection filed
by Solar Solutions Ltd could not be considered because they did not submit a request
to be re-instated in the process and did not object to their disqualification.  He said
that, in actual fact, in their letter of objection, they were only requesting the PCAB to
consider the tender null and void alleging that no tenderer had complied with the
requested technical specifications.

The PCAB said that the appellants had to be careful in stating that none of the
tenderers was fully compliant because, in the prevailing circumstances, once it had
been stated that they had also submitted such a declaration, this meant that their
declaration was misleading.

Mr Zammit remarked that the statement made in their letter of objection had worked
against them. The PCAB intervened and pointed out that the issue that a manufacturer
could not give a guaranteed output of 100% for the first two years should have been
raised before the submission of tender.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 25.05.2009 and also through their verbal submissions presented during the
public hearing held on the 01.07.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that appellants had submitted their objection because
they did not agree with the Foundation for Tomorrow’s Schools’ (FTS) decision
to award the tender to Electrofix Ltd on the basis of various issues, namely, (a)
magnitude, (b) warranty - claiming that the 100% warranty requested by the
contracting authority was impossible to attain due to the fact that it was
technically impossible for any manufacturer to give such warranty - (c) because
their offer was the most compliant and cheapest, (d) contrary to what had been
contended by the adjudication board, they had signed their acceptance as regards
the said documents on the apposite Tender form, and (e) all tenderers who desist
from providing something that is specifically requested in the tender document
should be similarly disqualified;

having also taken note of the fact that the appellants’ representative claimed that
the goal posts were changed during the evaluation process;
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having also heard the appellants’ representatives state that in their motivated letter
of objection they had quoted reasons which they believed were the reason for their
disqualification and not which were officially quoted to them;

having heard representatives of the adjudication board state that - (a) Solar
Solutions Ltd (the appellants) were not disqualified for any of the reasons they
quoted in their motivated letter of objection but solely for not having submitted
the whole tender document with their offer, i.e. they omitted to include the general
conditions of tender with the tender document - (b) Solar Solution Ltd’s tender
was found to be technically compliant and the cheapest – (c) none of the tenderers
had given the requested 100% warranty – albeit the 100% warranty was a
mandatory requirement as stipulated in the provision of Clause 3.04, yet none of
the tenderers complied with this requirement;

having taken full cognizance of the fact that the adjudication board confirmed that
(a) the yearly efficiency percentage and the100% warranty requested were not the
same, (b) the 100% warranty for the first two years was submitted by Electrofix
Ltd, another interested party / tenderer, and that a declaration was signed by the
same firm (Electrofix Ltd.) in regard, and (c) such warranty had to be submitted
by the manufacturer and not the tenderer;

having established that the condition made in the Tender document, namely the
one relating to 100% warranty, was considered to be a little bit excessive by one
of the contracting authority’s own technical advisors;

having also heard Dr Delia’s arguments, especially those in relation to the fact that
(a) the General Conditions are an intrinsic part of a tender document and that no
tenderer should be allowed to extract any parts of the said Tender document, and
(b) Electrofix Ltd had submitted the necessary documentation, namely the
manufacturer guarantee and a signed declaration by the tenderer, as specifically
requested in Clause 3.04.4;

having also taken note of Mr Jesomond Farrugia’s claim that the fact that they had
purchased the tender document provided enough evidence that they (the
appellants) were in total agreement with its content;

reached the following conclusions, namely:

1. The PCAB observes that an appeal has to be submitted on the basis of a
grievance and, therefore, before filing an objection, one has to enquire why
one, say, would have been excluded.  The PCAB feels that the appellants’
appeal did not reflect the actual reason why they were excluded.

2. The PCAB fails to agree with appellants’ claim that the goal posts were moved
throughout the evaluation process.

3. The PCAB feels that appellants had to be careful in stating that none of the
tenderers were fully compliant because (a) this was proved to be an erroneous
interpretation of facts and (b) in the prevailing circumstances, once it had been
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stated that they had also submitted such a declaration (regarding the efficiency
guarantee), this meant that their declaration was misleading.

4. The PCAB feels that the fact that a tenderer signs for receipt of a tender
document upon its collection does not necessarily mean that such tenderer
would automatically be accepting the contents thereof.  The fact that part of
the document containing certain conditions is not submitted, whether
knowingly or not, could only be taken to mean that the tenderer does not wish
to be held responsible for the fulfillment of such conditions.

5. The PCAB concludes that in any tender dossier there are certain conditions
which are mandatory and, therefore, in such instances, tenderers have to fully
abide by them, regardless of whether they are in agreement with content or
not.  Although certain decisions should be made in a subjective manner, there
are certain borders beyond which no leeway is allowable.

6. The PCAB recommends that all evaluation / adjudication exercises should be
based on, inter alia, a high degree of consistency.  In this particular instance,
the PCAB observes that such consistency with previous decisions taken by the
same Board proved to be lacking.

7. The PCAB fails to understand how, once again, the said Board (PCAB) is
facing a situation where, before a tender is issued, no one bothers to check if
the tender specifications are manageable and / or pertinent.

Having given due consideration to points (1) to (7) above, this Board finds against
appellants

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
reimbursed.

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

17 July 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 158

Advert No CT 36/2009 – CT 2427/2008

Procurement of a Fixed Wing Maritime Patrol Aircraft (MPA)

This call for tenders was, for a contracted estimated value of € 9,696,497.20
(excluding VAT) was published in the Government Gazette.  The closing date for this
call for offers was 24.03.2009.

Six (6) different tenderers submitted their offers.

On 23.06.2009 Messrs Selex Galileo/Galileo Avionica SpA filed an objection after
being informed that their “offer was not found to be technically compliant”.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 8.07.2009 to discuss this objection.

Present for the hearing were:

Selex Galileo/Galileo Avionica SpA

Dr Antoine Cremona LL.D. Ganado & Associates Advocates
Dr Stefan L Frendo  LL.D. Ganado & Associates Advocates

Dr Lorenzo Micocci Legal Representative
Dr Melanie Miceli Demajo Legal Representative
Mr Gianmarco Lupidi Sales Manager, Bids and Sales Avionic

Systems
Mr Norman J Miller Deputy Managing Director Joseph Cachia &

Sons Ltd
Aerodata

Dr Manfred Haverland Director Strategic Business Development

Armed Forces of Malta

Dr Mario Spiteri Bianchi Legal Representative

Adjudication Board
Lt Col Claudio Spiteri Chairperson
Maj Clinton O’Neil Secretary
Maj Mark Said Member
Maj George Abela Member
Lt Douglas Falzon Member
Mr Paul Morley Member

Contracts Department

Mr Francis Attard Director General (Contracts)
Mr Bernard Bartolo Asst Director EU Related Procurement

After the Chairman’s brief introduction, the representatives of Selex Galileo/Galileo
Avionica SpA (hereinafter referred to as “Selex Galileo”) were invited to briefly
explain the motive leading to their objection.
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At the request of Dr Stefan Frendo, one of the appellants’ legal representatives, and
with the concurrence of those present at the hearing, including the contracting
authority, the PCAB agreed that the hearing would be conducted in English so that all
foreigners present could follow the proceedings.

Dr Antoine Cremona, also representing the appellants, Selex Galileo, started by
stating that, for once, in front of the PCAB they had what they felt to be a
straightforward and logical  appeal. He claimed that what the appellants were
invoking was not something depending on a proper interpretation of a technical
standard or technical evaluation that has been carried out on a particular subject or a
particular technology but an interpretation of the very rules contained in the tender
document.  The same lawyer said that the PCAB’s approach regarding the strict
interpretation and adherence to the words and the wording of the Instructions to
Tenders (ITT) had not only given procedural guarantees but had also set a level
playing field for all interested economic operators.   He contended that in front of this
Board of Appeals various interested parties had witnessed tenders being rejected and
tenders being re-instated because of strict and accurate interpretation of the terms of
the ITT.

Dr Cremona said that the appellants, Selex Galileo, submitted that the procedure
adopted by the PCAB and the vast majority of contracting authorities in Malta was the
correct approach and that it worked both when the contracting authority excluded a
bidder due to lack of strict adherence to the terms of the tender and also worked in
favour of the bidder who would have strictly adhered to the terms of the tender
documentation.  He said that he was mentioning this because in his letter dated 17
June 2009, the DG Contracts informed Selex Galileo that their offer was excluded
from the 2nd phase of adjudication on technical issues. Dr Cremona proceeded by
saying that the extract of the evaluation committee report that was attached to the
same letter indicated that the reasons for the exclusion of their clients’ bid were the
following:

(i) DOC - Bidder failed to provide the direct operation costs (DOC) of the
aircraft as requested in the technical specifications para 3.13.

(ii) COMPLIANCY – bidder failed to provide detailed technical information
in respect of :

Cabin Layout of aircraft in MPA configuration
Life-raft Crew/ Life-raft Air Droppable
Smoke Flare/Surface Markers

With regard to the reason given for excluding the appellants’ tender on the ground
that the DOC of the aircraft were not provided in their technical offer, Dr Cremona
explained that Selex Galileo had  provided all financial information, including the
DOC, in Package Three (3) which, unfortunately, could not be verified by the PCAB
because it was still unopened.  He contended that, in doing so, his clients had
complied with the provisions of the concluding sentence of Section 10.1 under Clause
10 Submission of tenders of the ITT wherein it was emphatically stated that:
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‘It has to be emphasized that financial proposals are to be

submitted ONLY in Package 3’

Dr Cremona explained that all sorts of financial proposals, including the DOC, were
to be included in Package 3 and this was what his clients had done.     He claimed that
Selex Galileo had given all the technical evidence, including that related to DOC, in
Package 2 but no costings were provided therein because, had they done this they
would have contravened Clause 10 and this would have led to automatic exclusion.

The appellants’ legal representative sustained that bidders were barred by the public
procurement regulations from providing financial information in Envelope 2.   It was
stated that in this case they had a reverse situation where a bidder was being excluded
for not having provided something in Envelope 2 when it was mandatory to be
provided in Envelope 3.

At this point, Dr Cremona made reference to his introductory submission regarding
the strict and narrow interpretation of tender documents which had been adopted in
case law by the PCAB.  He said that this approach did not only serve as guiding
principle to contracting authorities but it had also set a level playing field.

Turning to the 2nd ground of exclusion, namely ‘Compliancy’, Dr Cremona sustained
that the ITT was the sole guiding document which needed to be taken into
consideration in evaluating this tender.

With regards to the Cabin layout of aircraft in Maritime Patrol Aircraft (MPA)
configuration, the appellants’ lawyer said that, in this instance, the appellants were
being excluded from participating in the third and final stage due to lack of
information given on what was being termed as ‘Cabin layout of aircraft in MPA
configuration’.  Dr Cremona emphasized that no such information was ever requested
from bidders in this tender document. He contended that there was no reference at all
in the tender documentation for any such requirement to be provided in greater detail
the said cabin layout.   It was also stated that, by submitting this layout, Selex Galileo
had given surplus information to what was actually required.

Dr Cremona insisted that in order to exclude a bidder they needed to have a direct
reference to exclusion criteria and that the Adjudication Board could not exclude a
bidder on something that was not even requested.  He said that, had such information
been requested, it would have obviously been supplied.  They could not exclude the
possibility that if such information were to be supplied by bidders this might have
placed the Adjudication Board in a better position to judge, but he reiterated that such
information was not requested.

Referring to life-rafts and smoke flares, Dr Cremona said that, in order to put
everything into perspective, these two items were always sourced independently and
that their cost represented only 0.001% of the total contract value.  He said that the
life-rafts and the smoke flares cost only € 15,000 and some hundred euros,
respectively.  On the other hand, the total contract value of the entire aircraft, which
was a search and rescue aircraft with highly sophisticated equipment, was around €
10m.
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Continuing, Dr Cremona said that in the tender dossier the contracting authority asked
bidders to provide one life-raft crew, one life-raft air droppable and smoke flares.  He
claimed that Selex Galileo’s submission stated clearly that they were in compliance
with these requirements which meant that they (Selex Galileo) were undertaking to
provide exactly what was requested from them.

The appellants’ lawyer contended that

(i) his clients failed to understand how it was stated that what had been
provided in respect of the items under reference did not have sufficient
information;

and

(ii) to-date it was still unknown what other additional details had to be
provided

On cross-examination by the PCAB, Dr Cremona explained that letter “C” inserted
against details of each specification signified that they were ‘compliant’ and that their
compliance was documented in pages 144 and 145 of their offer.

Lt Col Claudio Spiteri, Chairman of the Technical Evaluation Committee, responded
by stating that they had strictly followed the evaluation criteria laid down in the tender
document.  He said that they were broadly disputing three main issues, namely

(i) the Direct Operating Costs of the aircraft
(ii) the cabin layout of a Maritime Patrol Aircraft and
(iii) Life-raft - crew, life-raft - Air Droppable and Smoke Flare/Surface

Markers

He claimed that the Technical Evaluation Matrix provided in the tender document
clearly indicated that the DOC was a technical parameter which would be evaluated at
the technical stage and that appropriate marks would have been awarded in that
respect.  Lt Col Spiteri emphasised that, at no stage, was it mentioned or requested
that they were not going to cover the DOC in the technical evaluation stage.

When the PCAB intervened to query as to whether the ‘DOC’ was more of a
‘technical’ rather than a ‘financial issue’, the Chairperson of the Adjudication Board
replied that this was definitely a parameter of a technical nature as it was reflected in
manner and extent to which a given platform could be operated by the AFM when in
service.

Lt Col Spiteri insisted that the DOC was in no way related to the financial allocation
of the project itself as the appellants’ lawyers were implying and its impact was only
relevant to the recurrent budget of the AFM.  He said that they had asked for the DOC
in the Technical Package because it had no link whatsoever to the financial package.

The Chairperson of the Adjudication Board made reference to Clause 10.1 (b) of the
ITT wherein it was specifically stated that:
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Package Two: technical specifications including supportive literature,
details, designs, samples and any other matter as requested in the tender
documents.

He claimed that such a request was clearly made in para 3.13 of the Aircraft
specifications.

He said that according to Clause 10.1 (c) of the ITT Package 3 tenderers were
required to submit in:

‘Package Three: completed price schedules and, or bills of quantities,
form of tender, payment terms or other financial arrangement; any
covering letter which may provide other pertinent details of a commercial
nature.’

With regard to the Adjudication Board’s Chairman’s statement that the pertinent
running costs were included under the technical specifications because of budgetary
parameters, the Chairman PCAB said that, as far as the PCAB was concerned, this
was something internal, solely relevant to the AFM, the contracting authority.

Lt Col Spiteri replied by stating that this was the reason why they asked for the DOC
in Package 2.   However, at this point the PCAB drew his attention to the fact that
parameters should not change because of something internal as these were guided by
the procurement regulations and not by the contracting authority’s own exigencies.  It
was also stated that, apparently, they were asking for something prematurely because
a bidder was mentally set to submit anything that was financial, and rightly so, in
Package 3. It had to be appreciated, continued the PCAB that a party dealt with
documents and not on personal requirements because they expected people to follow
documentation. He said that the AFM might have had all the justifiable claims around
for it to require such technical matters.  However, in requesting these to be submitted
in the wrong envelope would tantamount to one contravening the same rules
governing public procurement ending up in one giving the impression that one is
changing goal posts for specific exigencies.  Needless to say that this was not
permissible, stated the PCAB.

In reply to a specific question by the PCAB, Mr Spiteri said that in para 3.13 of the
Aircraft Specifications it was clearly indicated that they wanted to know the fuel costs
of the aircraft at the technical evaluation stage.  But his attention was immediately
drawn by the PCAB that they could not ask for something a priori because it was the
procurement regulations which dictated that financial parameters should be included
in Package 3.  It was emphasised that no one had the prerogative to change what the
procurement regulations stipulated or to change or add something that contradicted
the spirit of the law because people were guided by the law.  It was also pointed out
that one of the reasons why the PCAB was set up was to ensure that everyone
participated within a level playing field adhering to the same rules of the game.
Furthermore, the PCAB made it amply clear that what was being disputed was not
that the AFM asked bidders to submit the DOC of the aircraft but the fact that the
procurement regulations clearly specified that any type financial data had to be
submitted in Package 3.  The PCAB also clarified that a financial offer was made up
of the capital outlay, the running costs and the maintenance cost, which were all
elements that had to be included in Package 3.  In concluding its intervention on this
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specific subject matter, the Adjudication Board’s representatives’ attention was drawn
to the fact that if the DOC were to be inserted in Package 3, as they should have been,
these would still have been evaluated at a later stage when the financial offers were
opened.

Maj. Clinton O’Neill, Secretary to the Adjudication Board, said that, although he
concurred with what was stated by the PCAB regarding the financial package and the
procurement regulations, yet, in his opinion, the DOC were purely technical in nature
and that these had nothing to do with the contract value of the aircraft.

When Maj. O’Neill’s attention was drawn by the PCAB that these were part of the
financial offer, he responded by stating that the contents of para. 3.13 clearly show
that direct operational costs were correlated to the technical evaluation.  The PCAB
said that, whilst it acknowledged that a technical person would look at the DOC from
a technical perspective, yet:

an accountant, for example, would look at the issue from a financial
perspective when reference is made to operational costs

the PCAB feels that it is imperative for a contracting authority to ensure that a
party at the other end would correctly interpret what would have been written
in the tender document

Lt Col Spiteri pointed out that all bidders, with the exception of Selex Galileo, had
listed their DOC in their technical offer.  The PCAB remarked that it was obvious for
such thing to happen considering the mental set one would be driven towards when
following what are perceived to be ‘correct’ parameters.

Dr Cremona said that para. 3.13 stipulated that ‘The tenderer must supply with the
tender document for evaluation the direct operating costs for both the aircraft and the
mission equipment and sensors’.  He claimed that the AFM might have been not
technically correct when they stated that the DOC had to be submitted in the 2nd

Envelope because reference was made to the whole Tender Document which was
made up of the Bid Bond, the Technical Specifications and the Financial Offer.  The
lawyer said that, in the prevailing circumstances, it could be argued that technically
the DOC had in fact been provided in the tender document. Furthermore, he said that
on the basis of clause 10.1 of ITT, the DOC was undoubtedly a financial proposal.
The appellants’ legal advisor also claimed that budgetary requirements for running
and maintenance costs were all financial considerations.

Dr Cremona pointed out that all the elements in para. 3.13, that is, fuel costs, airframe
maintenance, engine maintenance and equipment/sensors maintenance, were
addressed in Package 2, but, as considered in tune with existing public procurement
regulations, his clients stopped short of giving financial details.  At this point Dr
Cremona remarked that he was surprised to hear that the other bidders had included
the DOC in Package 2 because this was in contravention of the procurement
regulations.

The Chairman PCAB said that he was not surprised at all because in this particular
case the tender document was not in line with procurement regulations and so bidders
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were led to believe that it was the norm and therefore had to abide by the terms and
conditions of the tender document.

With regards to the Cabin layout of aircraft in MPA configuration, Lt Col Spiteri said
that the appellants’ legal advisors’ statement that no such information was ever
requested in respect of the said layout was, undoubtedly, incorrect.  He said that the
various requirements for the cabin layout were described under the Internal Tactical
Setup and additional seating arrangements of para 8 – Cabin Compartment of the
Technical Specifications Annex of the tender dossier. He said that the information
provided by Selex Galileo on pages 24 and 33 of their technical bid did not address
the requirements outlined in the Technical Annex because the said bidder simply
reproduced a diagram which would normally be found in standard format on some
apposite site whilst browsing over the internet.

Lt Col Spiteri contended that, in the Technical Evaluation Committee’s opinion, this
cabin layout diagram referred to a standard 6 seater commuter and was, in no way,
suited to provide the information in response to the requirements as laid down in the
Technical Annex.  He claimed that Selex Galileo simply gave an example of a cabin
compartment layout.  In fact, continued the contracting authority’s representative, it
was a cross-section, and therefore, in so doing, the bidder failed to provide an
indication of the overall cabin layout in a maritime patrol aircraft configuration.  Lt
Col Spiteri opined that it was very much clear that the cabin layout information was
the subject of a requirement laid out in the Technical Annex and that Messrs Selex
Galileo failed to provide an adequate response to this request.

Dr Cremona intervened by stating that he could not locate where, in the tender
document, the Contracting Authority had asked bidders to provide a layout.

Lt Col Spiteri said that in para 8 of the Cabin Compartment they had clearly indicated
each and every aspect of the internal layout of the Maritime Patrol Aircraft and how it
should be done.

When Dr Cremona remarked that point 8.2 Internal Tactical Setup referred
exclusively to the console and not to the layout, the Chairman of the Adjudication
Board replied that he failed to understand how the appellant Company had provided a
diagram depicting a commuter layout.  Dr Cremona rebutted by insisting that the
Adjudication Board was not empowered to exclude a bidder for providing surplus
information that was not even requested.

When the PCAB asked the Chairman of the Adjudication Board to state whether they
were given what was requested, the reply given was in the negative.   On the other
hand, when the PCAB asked the appellants to state whether all the requirements at
para 8 had been addressed, it was pointed out that they were excluded for not
providing the layout and, therefore, as far as they were concerned, the only issue was
the layout.

At this point, the PCAB asked the Adjudication Board to state whether Selex
Galileo’s bid would have still been excluded if they did not submit the diagram of the
cabin layout considering the fact that, as far as items 8.1 to 8.7 were concerned, they
had indicated that they were compliant.  Maj O’Neil replied that for some of the
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equipment they had sufficient information on which they could evaluate and give
points.

When the PCAB specifically asked Maj O’Neil to confirm that

a. the exclusion of the appellant Company from the tender under
review was attributable to the fact that the said Company had
submitted the diagram they submitted in their offer

b. the contracting authority had actually asked for the layout to be
submitted

the reply given by Maj. O’Neil was in the negative.  However, Maj. O’Neil added that
the tender specifications had requested information but the information made
available to them by the appellant Company in their bid was not detailed.

At this point the PCAB observed that, prima faciae it seemed that, as far as the cabin
was concerned, the appellants were excluded solely because the layout was not
acceptable.

After consulting his lawyer, Lt Col Spiteri informed the PCAB that this was their
position and that they did not have any further comments to make on this point.

With regards to the Life rafts and Smoke Flares, the PCAB said that if the same line
of reasoning applied for the life rafts and the smoke flares, then there was no need to
go over the same arguments.  The PCAB observed that on one side they had a claim
being made by the appellants that the latter had submitted an offer which was declared
to be compliant with tender specifications, terms and conditions, whilst, on the other
hand, they had the Adjudication Board members who were stating that the appellant
Company did not provide sufficient information.

Replying to Maj O’Neil’s comments regarding Technical Evaluation Matrix and the
method used in the evaluation process, the PCAB said that an Adjudication Board
could not exclude a bidder for giving what was requested / wanted even if other
bidders might have given an added feature. It was emphasised that

(i) a bidder could not be excluded if the basic requirements were met and

(ii) whenever a tenderer confirms compliancy in an offer, this automatically
implies that one would be accepting the terms and specifications of the
pertinent tender

Dr Cremona questioned whether comparison could be made between someone who
said that he was compliant with, another tenderer, who would have provided
additional documentation.  He also opined that an Adjudication Board could, at best,
give more points to a tenderer but, definitely, could not exclude someone for
something that was not even requested.

The PCAB explained that the best way that, objectively, one should judge was to look
at a tender holistically and should ask whether, intrinsically, the tender conditions had
been adhered to.  Furthermore, it was stated that, in those instances where a tenderer
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had offered something beyond the minimum requirement, and therefore a subjective
analysis had to be made, it was imperative for the Adjudication Board to retain a level
playing field.

Dr Cremona concluded by stating that his clients were only asking to be re-instated in
the tendering procedure so that their offer would be evaluated on its financial merits.

He proceeded by saying that their third envelope contained all the financial
information, including the DOC, which, rightly so, their clients deemed to be a
financial consideration.  The appellants’ lawyer insisted that the first ground of
exclusion was not justified, in fact and at law, because if they included the DOC in
Package 2 they would have prejudiced their bid. Furthermore, he said that they would
not have appealed if Selex Galileo were excluded for including financial data in
Package 2.

With regard to the last two points of the ‘Compliancy’ issue, that is regarding the life
rafts and smoke flares, Dr Cremona said that, when they declared that they were
compliant, this was meant to be interpreted as a legal undertaking, per se.  The
appellants’ legal advisor said that the answer given to the first question regarding the
smoke flares/markers in the clarification letter dated 17 March 2009 was that ‘There
are no specific types currently being used by the AFM.’ He declared that his clients
had confirmed that they were going to provide exactly what was requested.

Dr Cremona also reiterated that if other tenderers had provided something additional
they might have been given more points but this should not have led to the outright
disqualification of their bid.

Dr Frendo said that the least that could have been done was a request for a
clarification rather than for the Adjudication Board to discard his clients’ offer.

At this point the AFM were asked by the PCAB to state whether they had sought
guidance from the General Contracts Committee or the Contracts Department on these
issues and the reply given by the AFM was that the Contracts Department was only
consulted on the DOC issue.

Finally, in reply to a specific question by Dr Frendo, Lt Col Spiteri confirmed that
they did not seek clarifications from other bidders.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 23.06.2009 and also through their verbal submissions presented during the
public hearing held on the 08.07.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of Dr Cremona’s (a) explanation regarding the fact that Selex
Galileo had  provided all financial information, including the DOC, in Package
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Three (3) which, unfortunately, could not be verified by the PCAB because it was
still unopened, (b) claim that had Selex Galileo given financial details in Package
2 such action would have led to automatic exclusion as it would have contravened
public procurement regulations, (c) remark with regards to the Cabin layout of
aircraft in Maritime Patrol Aircraft (MPA) configuration claiming that the
appellants were erroneously excluded from participating in the third and final
stage due to lack of information given, saying that, whilst this was not the case as
there was no reference at all in the tender documentation for any such requirement
to be provided in greater detail, yet, it is also true that the appellants’ submission
had clearly stated that they were in, (d) claim that when the appellants declared in
their tender document that they were compliant, this was meant to be interpreted
as a legal undertaking, per se, saving anyone from doubting the bidders’ total
adherence to tender specifications, terms and conditions; (e) statement wherein he
stated that, together with his clients, they could not locate where, in the tender
document, the contracting authority had asked bidders to provide a Cabin layout
of aircraft in MPA configuration; (f) confirmation that his clients had submitted
details pertaining to the console as requested in point 8.2 Internal Tactical Setup;
(g) confirmation that his clients were only providing surplus information when
including a diagram depicting a commuter layout in their bid;

having also taken note of the Adjudication Board’s representatives’ statements
and claims made during the hearing wherein, inter alia, it was stated that (a) they
had strictly followed the evaluation criteria laid down in the tender document, (b)
the Technical Evaluation Matrix provided in the tender document clearly indicated
that the DOC was a technical parameter which had to be evaluated at the technical
stage, (c) the DOC was in no way related to the financial allocation of the project
itself and, according to the same Adjudication Board, its impact was only relevant
to the recurrent budget of the AFM; (d) at the technical evaluation stage, the
contracting authority wanted to know the fuel costs of the aircraft; (e) whilst the
various requirements for the cabin layout (Cabin layout of aircraft in MPA
configuration) were described under the Internal Tactical Setup and additional
seating arrangements of para 8 – Cabin Compartment – included in the Technical
Specifications Annex of the tender dossier, yet the information provided by the
appellants in their technical bid did not address the requirements outlined in the
Technical Annex because the said bidder simply reproduced a diagram which
would normally be found in standard format on some apposite site whilst
browsing over the internet thus failing to provide an adequate response to this
request; (f) the same line of reasoning followed by the Adjudication Board with
regards to the Cabin layout of aircraft in MPA configuration applied for the life
rafts and the smoke flares;

having also taken note of the appellants’ legal advisor’s insistence that an
Adjudication Board was not empowered to exclude a bidder for providing extra
information that was not even requested;

having also heard the Adjudication Board members confirm that they had
excluded the appellants for not providing the layout and that, as far as they were
concerned, the only contentious issue was the internal layout of the Maritime
Patrol Aircraft (MPA);
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having taken full cognizance of Maj. O’Neil’s other declarations relevant to the
real reason for the appellant Company being excluded from proceeding with the
adjudication process;

having also taken note of the fact that (a) when asked whether they had sought
guidance from the General Contracts Committee or the Contracts Department on
any of the issues raised during the hearing, the reply given by the AFM was that
the Contracts Department was only consulted on the DOC issue, (b) the
Adjudication Board confirmed that they did not seek clarifications from other
bidders;

reached the following conclusions, namely:

1. The PCAB feels that direct operational costs (DOC) are to be considered as
issues of a ‘financial’ rather than a ‘technical’ nature, noting in the process
that by expecting tenderers to submit their DOC in Envelope 2 rather than
Envelope 3, the Adjudication Board were asking for something prematurely
because a bidder was mentally set to submit anything that was financial, and
rightly so, in Package 3, and as a consequence, the grounds given in regard by
the Adjudication Board for the appellants’ exclusion were not justified;

2. On the same subject matter (the DOC) the PCAB also concludes that anyone
deviating from usual standards (such as the request made to participating
tenderers to include DOC in Envelope 2 rather than 3) would be contravening
the same rules governing public procurement ending up in one giving the
impression that anyone is free to arbitrarily change the goal posts, solely for
specific exigencies.  Undoubtedly, such ‘modus operandi’ is not permissible;

3. The PCAB argues that if the DOC were to be inserted in Envelope 3, as they
should have been, these could have still been evaluated at a later stage when
the financial offers were opened;

4. The PCAB states that parameters should not change because of something
internal as such parameters are guided by formal procurement regulations and
not by, for example, the contracting authority’s own exigencies (such as the
AFM’s budgetary issues);

5. As regards the fact that with the exception of Selex Galileo, the appellant
Company, all other participating tenderers had listed their DOC in their
technical offer, the PCAB contends that this is, in no way, surprising because,
in this particular case (relating to inclusion of DOC in Envelope 2 rather than
in Envelope 3), the tender document was not in line with procurement
regulations and so bidders were led to believe that it was the norm and, as a
consequence, had to abide by the terms and conditions of the tender document;

6. The PCAB concludes that (a) an Adjudication Board cannot exclude a bidder
for giving what was requested (i.e. the basic requirements) even if other
bidders might have given just one additional feature (b) more importantly, an
Adjudication Board cannot exclude a bidder for giving what was, ab initio, not
requested in such detail;
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7. The PCAB agrees with appellant Company that whenever a tenderer confirms
compliancy in an offer, this, automatically, implies that one would be
accepting formally the terms and conditions of the pertinent tender

Having given due consideration to points (1) to (7) above, this Board

a. finds in favour of appellants

b. directs that appellants should be re-instated in the tendering procedure

c. in view of the above and in terms of the Public Contracts Regulations, 2005,
also recommends that the deposit submitted by the appellants should be
reimbursed

Alfred R Triganza Anthony Pavia Edwin Muscat
Chairman Member Member

20 July 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 159

Advert No CT/232/2008; CT/2111/2008

Tender for the Setting up of an Electrical Training Laboratory at MCAST

Institute of Electrical & Electronics Engineering Corradino Hill, Paola, Malta

This call for tenders was, for an estimated contracted value of € 339,385 (excluding
VAT) was published in the Government Gazette on 31.10.2008.  The closing date for
this call for offers was 23.12.2008.

Seven (7) different tenderers submitted their offers.

On 20.05.2009 Messrs Elettronica Veneta Spa filed an objection following the
decision by the Contracts Department to (a) exclude its offer from the tendering
process due to non-compliance with the conditions of tender and (b) cancel the open
tender procedure.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 3.08.2009 to discuss this objection.

Present for the hearing were:

Elettronica Veneta Spa

Dr Adrian Delia Legal Representative
Eng. Stephen Buttigieg Representative

Malta College of Arts, Science and Technology (MCAST) - Evaluation

Committee:

Architect Deborah Borg Chairperson
Eng. Mary Grace Cassar Member
Dr Eng. Edward Gatt Member
Mr Ronald Curmi Member

Department of Contracts

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.

Dr Adrian Delia, on behalf of Elettronica Veneto SpA., the appellants, referred to the
Contracts Departments’ letter dated 13th May 2009, whereby his client was informed
that “The tender submitted” by his client “was not compliant since the tender
guarantee is governed by Italian Law.”

Dr Delia noted that the Department of Contracts did not indicate which tender
conditions were breached thus rendering his client’s offer as non compliant.  The
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appellants’ legal advisor added that, in the absence of this information, he was being
constrained to prove that his client had in fact provided all that was required.  Dr
Delia submitted that the tender guarantee was governed by Clause 22 of the tender
document which, inter alia, read as follows:

“The guarantee must be issued by a local Maltese Bank or a Financial
Institution licensed by a recognised Financial Regulator in the Country where
the company is located and who assumes responsibility for claims and
payment to the amount as stated above.”

Dr Delia explained that when one considered the contents of the tender guarantee
submitted by his client, one would note that:

the country of origin was Italy; and

the Bank in question was the Cassa di Risparmio del Veneto which was
recognised/licensed by the appropriate financial regulator in Italy

Given that the tender guarantee met the requirements set out in Clause 22, Dr Delia
then went on to list a number of infringements which the PCAB had deliberated upon
in previous appeals / hearings where the issue, whether directly or indirectly, had
involved bank guarantees, bid bonds and so forth and which, however, did not apply
in the case of his client.  At this point Dr Delia referred particularly to:

PCAB Case No. 36 … relating to an instance where the tender guarantee did
not cover the period stipulated in the tender dossier;

PCAB Case No. 68 … relating to an instance where the expiry date written on
the bank guarantee was incorrect thus making it impossible for the Director of
Contracts to call upon it;

PCAB Case No. 46 … relating to an instance where the bid bond made
reference to an entity which was not the actual tenderer;

PCAB Case No. 96 … relating to an instance where the bank guarantee was
not drawn up in the name of the Director of Contracts and

PCAB Case No. 105 … relating to an instance when the tenderer limited the
discretion of the contracting authority by subjecting payment of bid bond to a
condition which was not envisaged in the tender document.

As a result, Dr Delia concluded that the only reason that he could come up with for
the exclusion of his client’s bid was that the bank guarantee was governed by Italian
law.  Yet, in spite of this, the appellants’ legal advisor was quick to point out that
Clause 22 laid down that “the bank guarantee must be issued by a local Maltese Bank
or a Financial Institution licensed by a recognised Financial Regulator in the
Country where the company is located…”

Mr Ronald Curmi, a member of the Evaluation Committee, explained that when the
Committee was examining the offers received for administrative compliance it



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

269

resulted that in the case of the appellants a clause was added on to the template
provided for the submission of the tender guarantee which stated that:

“This guarantee is governed by Italian Law; any dispute (that) may arise in
connection therewith shall be submitted to the Italian jurisdiction, Padova
Court.”

Mr Curmi remarked that the Committee sought guidance from the Contracts
Department, which advised that the Committee should check if the Italian bank was
registered with MFSA and even seek legal advice.  He added that on checking on the
MFSA’s website it transpired that the Cassa di Risparmio del Veneto was not
registered as a financial institution with MFSA.

Mr Curmi replied that MCAST adopted the standard template furnished by the
Department of Contracts.

Dr Delia remarked that Annex VI marked ‘Bid Bond’ indicated the wording that the
guarantee had to include, such as, the name of the bank and of the tenderer, the expiry
date and so forth but then each bank had its own standard format how to present such
a tender guarantee.  Dr Delia added that this Annex was not a ‘fill in’ form but one
had to reproduce one on the bank’s letterhead and so on.

The Chairman PCAB referred to Clause 22 and observed that, in this case, one did not
have to check with MFSA at all but one had to check with the regulator in the country
where the Company was located and, therefore, he asked if the Committee had
checked whether this Bank (the Cassa di Risparmio del Veneto) was registered as a
financial institution with the regulator in Italy.  The Chairman PCAB even expressed
doubt whether the MFSA could opt not to recognise a financial institution registered
in Italy, another EU member state, in virtue of the EU’s policy on the freedom of
movement of capital, goods and services.

Dr Delia remarked that Clause 22 was not solely limited to EU member states but it
was open to all other countries. Moreover, he further argued that, if anything, the
MFSA could have been asked to certify whether the financial regulator was a
recognised institution and not the Bank itself and he was quick to add that this was not
applicable in the case of another EU member state on the basis of mutual recognition.

Architect Deborah Borg, Chairperson of the Evaluation Committee, explained that:

during the administrative compliance exercise, the Evaluation Committee
noted that the appellant Company had added on a clause to the template
provided whereby the tender guarantee was going to be governed by
Italian Law which addition presented a problem to the Committee;

the advice given by the Contracts Department was for them to check
whether this Italian bank was registered with the MFSA and/or to seek
legal advice from the Attorney General;

on checking with the MFSA, the Committee noted that the Italian Bank in
question did not feature among the registered financial institutions on
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MFSA’s website and, as a result, sought advice from their legal adviser,
namely from Dr Andrew Borg Cardona,  who, in writing advised that:

“… the stipulation that the guarantee submitted by the tenderer is
subject to Italian Law is unacceptable and therefore the bid should be
rejected”

In response to a direct question put forward by the PCAB as to whether the legal
adviser was made aware of the provisions of Clause 22 of the tender document,
Architect Borg went through her records and confirmed that what had, in fact, been
referred to the legal adviser were only the template provided at Annex VI of the
tender document and the tender guarantee submitted by the appellant Company and
that Clause 22 was not referred to his attention.

Mr Curmi intervened to state that the Evaluation Committee had endorsed the advice
given by Dr Peter Grech (AG’s Office) which included

that the tenderers were not at liberty to insert choice of law or choice of court
clauses in the guarantee when these were not included in the template. A
guarantee which includes such unilaterally inserted clauses is therefore
unacceptable

and

the latter’s endorsement of the advice previously given by MCAST’s legal
adviser (Dr Borg Cardona).

At this point the PCAB ascertained that, as in the case of the legal adviser, the AG’s
Office was not made aware of the contents of Clause 22 of the tender document and
that, as a consequence, the latter had based his advice on the information provided,
that is, the template at Annex VI and the tender guarantee submitted by the appellant
Company.

Dr Delia remarked that his client provided a guarantee by a Bank in Italy which,
therefore, had to be licensed by the respective financial regulator.  He added that
whether the Director of Contracts were to take court action against the Italian Bank in
Malta or in Italy made little difference because there was an automatic recognition of
judgements.

Mr Francis Attard, Director General (Contracts), under oath, stated that the policy of
the Department was to open up the tendering process to allow participation to be as
wide as possible from any country and, surely, not limit it to EU member states.  He
added that Clause 22 was worded in such a way so as to allow a tenderer to present a
tender guarantee by a bank from the country that the tenderer operated from.
Referring to the case under reference, Mr Attard remarked that the General Contracts
Committee (GCC) did not agree with the recommendation that the tenderer should be
disqualified on the grounds of including an additional clause whereby the tender
guarantee was going to be regulated according to Italian Law and, in fact, the GCC
had insisted with the evaluation committee to obtain the advice of the Attorney
General, who, subsequently, advised the rejection of the bid submitted by the
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appellant Company.  Mr Attard added that, once the tender was still being adjudicated
by the Evaluation Committee, then it was up to that committee to seek advice from
the AG’s Office to establish whether that tender guarantee was acceptable or not.

The PCAB drew the attention of Mr Attard that, from the evidence given at the
hearing, it resulted that both the legal adviser of MCAST and the Attorney General
were not given all the information necessary to arrive at their advice, in the sense that
their attention was not drawn to the contents of Clause 22.

The Chairman PCAB opined that to disqualify a tenderer simply because that tenderer
presented a tender guarantee from a bank located in Italy, which was another EU
member state, constituted a barrier to trade.

Dr Delia argued that in such cases, what the contracting authority ought to have been
concerned with was that the financial regulator in Italy recognised that financial
institution.

The Chairman PCAB remarked that, in the first instance, what should have been done
was to verify with the financial regulator in Italy, not with the MFSA, as to whether
the Italian Bank (the Cassa di Risparmio del Veneto) was licensed because if the
MFSA and the Italian regulator enjoyed mutual recognition then the MFSA had to
recognise the Italian Bank registered with the Italian regulator.

Dr Delia stated that the Evaluation Committee compared his client’s tender guarantee
with the template when the tender document indicated that it had to be similar but not
necessarily identical.  As a result, Dr Delia suggested that a decision be taken so that
if the tender guarantee had to be similar to the template then it had to be so in
substance or whether it had to be identical, in which case he envisaged the risk that
foreign bidders would not participate.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 27.05.2009 and also through his verbal submissions presented during the
public hearing held on the 3.08.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that the formal reason given by the Contracts
Department to appellant Company as to why the said Company was excluded
from the tender under review was that it “was not compliant since the tender
guarantee is governed by Italian Law”;

having also taken cognisance of  the fact that Clause 22 of the tender document
specified that a guarantee had to be issued “by a local Maltese Bank or a Financial
Institution licensed by a recognised Financial Regulator in the Country where the
company is located and who” would have assumed “responsibility for claims and
payment to the amount as” previously stated in the same document;
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having also taken note of the fact that the country of origin was Italy and the Bank
in question was the Cassa di Risparmio del Veneto which, according to the
appellants’ legal advisor, was recognised/licensed by the appropriate financial
regulator in Italy;

having also noted Mr Curmi’s comment on the fact that, in the case of the
appellants, a clause was added on to the template provided for the submission of
the tender guarantee which stated that the guarantee is governed by Italian Law
and that any dispute (that) may arise in connection therewith shall be submitted to
the Italian jurisdiction, Padova Court;

having acknowledged that when the Evaluation Committee sought guidance from
the Contracts Department the latter advised that the Committee should (a) check if
the Italian bank was registered with the MFSA and even (b) seek legal advice;

having been told by the Evaluation Committee that on checking on the MFSA’s
website it transpired that the Cassa di Risparmio del Veneto was not registered as
a financial institution with MFSA;

having heard Dr Delia remark that Clause 22 was not solely limited to EU
member states but it was open to all other countries and that this same Clause was
not applicable in the case of another EU member state on the basis of mutual
recognition;

having taken note of Dr. Delia’s statement that whether the Director of Contracts
were to take court action against the Italian Bank in Malta or in Italy made little
difference because there was an automatic recognition of judgements;

having also heard Architect Borg’s remarks and comments, particularly those
relating to the advice sought from the Department of Contracts and other legal
advices from the AG’s office and their own legal advisor;

having noted that when, during the hearing, Architect Borg went through her
records to refresh her memory, she stated that what had, in fact, been referred to
the legal adviser were the template provided at Annex VI of the tender document
and the tender guarantee submitted by the appellant Company and that Clause 22
was not referred to his attention;

having duly considered the DG Contracts’ testimony, especially the part relating
to the fact wherein he stated that he did not agree with the recommendation that
the tenderer should be disqualified on the grounds of the latter having included an
additional clause whereby the tender guarantee was going to be regulated
according to Italian Law;

having also considered Dr Delia’s statement wherein he said that the Evaluation
Committee had compared his client’s tender guarantee with the template when the
tender document indicated that it had to be similar but not necessarily identical,

reached the following conclusions, namely:
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1. The PCAB argues that with regards to Clause 22, the contracting authority
did not have to check with the MFSA at all but instead had to check with the
regulator in the country where the Company was located;

2. The PCAB is aware of the fact that Dr Borg Cardona was not given all the
information necessary by the Evaluation Committee to arrive at his advice,
in the sense that his attention was not drawn to the contents of Clause 22 and
feels that his advice may have been flawed as it was based on insufficient
data.  The PCAB does not agree with the latter’s advice regarding the fact
that, according to the same lawyer, the stipulation that the guarantee
submitted by the tenderer is subject to Italian Law is automatically
unacceptable and that, as a consequence, the bid should be automatically
rejected;

3. The PCAB has the highest respect for conclusions reached by A.G.’s office
and, under normal circumstances, would tend to accept as correct the advice
given from that office. Once more, however, in this case the advice given
was based on deficient information, and, therefore, the PCAB has to be very
wary about accepting an advice that may be flawed.  The PCAB agrees with
Dr Delia’s statement that ‘whether the Director of Contracts were to take
court action against the Italian Bank in Malta or in Italy made little
difference because there was an automatic recognition of judgements’.  As a
result, the condition made in the guarantee, namely that such guarantee is
governed by Italian Law, would appear to be rather superfluous but not
prejudicial to the guarantee and, on its own, should not be sufficient to stop
the guarantee from being accepted.

4. The PCAB feels that the Evaluation Committee and the General Contracts
Committee (GCC) have erroneously deliberated upon the issue in giving as
reason for the appellant Company’s exclusion the fact that the tender
submitted by the latter was not compliant “since the tender guarantee is
governed by Italian Law”.  The PCAB feels that the argument which should
have raised a few eyebrows had to be the fact that the appellant Company
had specifically mentioned that in the event that “any dispute (that) may
arise in connection” with the said tender this “shall be submitted to the
Italian jurisdiction, Padova Court”.  The PCAB feels that this additional
condition is totally gratuitous and is certainly extraneous to the substance of
the guarantee template contained in the Tender Document. The PCAB is
fully cognisant of the fact that this was not the official reason given for the
disqualification of the appellants’ bid.  This was a mistake initiated by the
Evaluation Committee appointed by the contracting authority and simply
rubber-stamped by the General Contracts Committee (GCC).  Yet, it is also
true that ‘two wrongs do not make a right’ and this Board (the PCAB)
cannot let a precedent be created, if not, solely for the sake of consistency
and application of rules and praxis.  The PCAB cannot allow that a tenderer
(whether Maltese or foreign, whether originating from within the EU or not)
dictates to the contracting authority one’s own terms and conditions since
such tenderers are not at liberty to insert choice of court clauses in a
guarantee.

As a consequence of (1) to (4) above this Board finds against the appellants.
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In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
reimbursed.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

17 August 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 160

Advert No. CT/15/2009; CT/2555/08; AFM/FO/6604/22/2008

Tender for the Supply and Service of Breakfast, Lunch and Dinner to Third

Country Nationals (Irregular Immigrants) – Armed Forces of Malta (AFM)

This call for tenders was, for an estimated contracted value of € 13,103,500 was
published in the Government Gazette on 13.01.2009.  The closing date for this call for
offers was 10.03.2009.

Four (4) different tenderers submitted their offers.

On 16.06.2009 Messrs GN Consortium filed an objection following the decision by
the Contracts Department to exclude its offer from the tendering process whereby due
to claimed non-compliance with the tender specifications.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 3.08.2009 to discuss this objection.

Present for the hearing were:

GN Consortium

Dr Louis de Gabriele Legal Representative
Mr Winston J. Zahra Representative
Mr John Buttigieg Representative
Mr Edward D’Alessandro Representative
Mr Pierre Bartolo Representative
Mr Claudio Bondin Representative
Mr Josef Karl Bartolo Representative
Mr Mario Mifsud Representative

Armed Forces of Malta (AFM)

Dr Mario Spiteri Bianchi Legal Representative

Evaluation Committee:

Colonel Martin Bondin Chairperson
Lt Colonel Brian Gatt Member
Mr John Debattista  Member

James Caterers Ltd

Dr Ronald Aquilina Legal Representative
Mr James Barbara Representative
Mr Marino Cilia Representative
Mr Mark Zahra Representative

Department of Contracts

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.
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Dr Louis de Gabriele, legal representative of GN Consortium, the appellants,
explained that, according to the Contracts Department, his client’s offer had been
disqualified on the following grounds:

i. clause 3.6a where it was stated: ‘not submitted’ and ‘wrong
certificate submitted/vehicle certificate not submitted’

ii. clause 3.6e where it was stated: ‘submitted’  and ‘no certificates
pertaining to the employee stated are included in the offer’; and

iii. clause 3.6h where it was stated: ‘not submitted’.

Dr de Gabriele added that, in a nutshell, these infringements concerned certificates
that were either not submitted and/or certificates that might have been or that were
submitted but not according to requirements.  The same lawyer maintained that, in all
three instances, his client had in fact not only submitted the required documents but
the latter were also substantially compliant with requirements and, as a consequence,
the decision reached by the evaluation committee to disqualify his client was
incorrect.

Dr de Gabriele stated that Clause 3.6 (a) provided for a ‘Vehicle Certificate issued by
the Health Authorities - as per para. 5 of Annex II ‘Technical Specifications’’ which
specified that:

“Vehicles which transport food are to be well kept, clean and in hygienic
condition.  The vehicles are to be capable of transporting food at the
prescribed temperatures.  These vehicles are to be marked clearly with the
name of the contractor and certified by the Health Authorities to transport
food.  The relative certificate is to be submitted with the tender (envelope 2).”

Dr de Gabriele stated that his client did submit this document issued by the Health
Authorities and conceded that the choice of words used in this certificate were
perhaps not very suitable since at the heading it referred to ‘Delivery Vehicle’
whereas in the body of this certificate reference was made to ‘premises inspection’
instead of ‘vehicle inspection’.  He added that, on seeking clarifications from the
health authorities, his client was assured that that was the way in which similar
certificates were issued and when the officer who issued the certificate, namely Mr
Clive Muscat, was asked to give evidence before the PCAB, he declined claiming that
he did not have the permission from his superiors to do so.  Nevertheless, he was
ready to give evidence should the PCAB direct him to do so – emails had been
exchanged to this effect.    Dr de Gabriele argued that in this case one was dealing
with a state of fact.

Dr Mario Spiteri Bianchi, legal representative of the AFM, the contracting authority,
explained that, with regard to Clause 3.6 (a), the submissions just made by the
appellant Company were evidence enough that the certificate presented was not at all
clear and that it referred to the ‘delivery vehicle’.  He added that, following the appeal
lodged by the appellants, the AFM had sought clarifications from the department
concerned and even consulted the relevant legal provisions and, consequently, his
client was satisfied that the certificate submitted by the appellant Company in this
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regard was according to what was required and, hence, this issue should be considered
settled.

Dr Ronald Aquilina, legal representative of James Caterers Ltd, an interested party,
while reserving the right to bring up at a later stage other reasons why the appellants’
offer had to be rejected, disagreed with the stand taken by Dr Spiteri Bianchi with
regard to the certificate presented by the appellants in respect of the vehicle certificate
contending that it was not the kind of certificate requested in the tender document.  He
further claimed that what had, in fact, been presented by the appellant company was
the ‘inspection report’ which covered the periodical inspections that the health
authorities carried out on catering premises with regard to hygiene and so on.   At this
point, the Chairman PCAB questioned the validity of certain conditions in the tender
in so far as to what happens when, for some reason, the certified vehicle would be out
of service.  Dr Aquilina stated that his client had catered for such an eventuality
because the said Company had four licensed vehicles.  Dr Aquilina then quoted from
para. 5 of Annex ll, namely,

“These vehicles are to be marked clearly with the name of the contractor and
certified by the Health Authorities to transport food.”

Dr Aquilina maintained that the tender document did not request the inspection report
but it required the certificate in a specific format as those submitted by his client.

Dr de Gabriele stated that his client had referred the certificate submitted with his
offer to Mr Clive Muscat, who was the same person approached by the legal adviser
of the contracting department, who, apart from conceding that the ‘certificate’ was not
clear in the way it was worded, it also went on to confirm that any reference in the
said certificate to premises also included the vehicle.  Dr de Gabriele submitted that
his client could not be expected to dictate to the competent authority the manner in
which to issue its certificates.

Dr Spiteri Bianchi stated that the contracting department was satisfied with the
explanation given the health authorities with regard to the Vehicle Certificate and,
therefore, as far as they were concerned, the issue was considered as settled.

Dr de Gabriele stated that Clause 3.6 (h) provided for the submission of an ...

“Outside Catering Certificate issued by the Health Authorities - as per article
5 of the Special Conditions which, in turn, provided for: A certificate,
certifying that the tenderer is licensed by the Department of Health to
manufacture food on an outside contracting basis, is to be submitted with the
tender offer.  The tenderer is liable to an inspection by the Food Safety Section
of the Division of Public Health whose report may be taken into account when
awarding the tender.”

The appellant Company’s legal advisor maintained that his client had in fact
submitted the certificate requested as part of his original submission and supported his
claim with affidavits by the persons who were responsible for compiling the tender
documentation and who, actually, delivered the documentation to the Contracts
Department.  Dr de Gabriele could not throw any light on how the evaluation
committee did not come across this certificate but what he could vouch for was that
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the certificate formed part of his client’s tender submissions and, therefore, one was
again dealing with a state of fact that had to be verified.

Dr Spiteri Bianchi, explained that the contracting authority, as usual, had detailed an
officer, in the person of Bombardier Miruzzi, to pick up the tender documentation
from the Contracts Department and to deliver same to the AFM Headquarters. He
added that, in this instance, it later transpired that a particular certificate was missing
as the officer concerned would demonstrate through his testimony.

Bomdardier Miruzzi, under oath, gave the following evidence:

a) he was responsible for the AFM tenders office and his duties included
the delivery of the tender documents from the Department of Contracts
to the AFM on the day after the closing date of tenders;

b) he recalled that on this particular occasion the tender closed on the 10th

March 2009 but when he contacted the Contracts Department on the
following day he was informed that the tender documents were not yet
ready and was also told to pick them up on the following day;

c) he added that all these (four) voluminous document submissions were
not packed in separate wrappings and were handed over to him in one
cardboard box which box was not sealed such that the lid could be
easily opened;

d) when he opened the offers to draw up the schedule he did not check the
contents of the offers, i.e. he did not check if all certificates and papers
were in place;

e) he was not a member on the evaluation committee; and

f) he confirmed that he only had envelopes 1 and 2 but had no access to
envelope 3, containing the financial offer, which he presumed was still
held at the Contracts Department.

On his part, Colonel Martin Bondin, Chairman of the evaluation committee,
confirmed under oath that:

a. the tender documents were not wrapped and sealed when it was handed
over to the evaluation committee;

b. no AFM officer was present at the stage when the tenders were opened
at the Department of Contracts;

c. the adjudication was, by and large, carried out with all members
present except in circumstances when a member would have been
detailed on duty elsewhere;

d. during the administrative compliance exercise, the committee checked
the certificates and documentation submitted against what was required



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

279

in the tender and that it was at that stage that the committee noted that
this particular certificate was missing; and

e. as Chairman of the evaluation committee, it did not give him peace of
mind that the tender documents were handed over to the committee in
a way that others could have had access to the contents, in other words,
not packed separately and sealed.

The Chairman PCAB remarked that, in the first place, one had to determine whether
this ‘Outside Catering Certificate’ was submitted by the tenderer and if so, at what
stage it went missing.  He added that, in any case, especially, in the case of a tender
involving a considerable amount of money, he would have expected or desired that
the tender documents would be sealed once again after tender opening stage.  The
Chairman PCAB stated that the PCAB was not comfortable with this ‘modus
operandi’ considering it as leaving too much to be desired, adding that the PCAB
would make its recommendations in that regard.

The Chairman PCAB read out, for the benefit of all those present, the contents of the
‘Outside Catering Certificate’ dated 10th March 2009 submitted by the appellants.

Col. Bondin reconfirmed that he did not see this ‘certificate’ at adjudicating stage.  He
also stated that the evaluation committee did not check whether this certificate was in
the records of the Food Safety Commission.

Colonel Brian Gatt, a member of the evaluation committee, confirmed under oath that,
at the adjudication stage, he did not come across this ‘certificate’ dated 10th March
2009 which, he observed, happened to be the closing date of the tender in question.

Mr John Debattista, another member of the evaluation committee, stated under oath
that he did not see this ‘certificate’ dated 10th March 2009 during the evaluation
process but added that, following the lodging of the appeal he had checked, once
again, whether all the documentation was in place and noted that this particular
certificate issued to Island Caterers Ltd was there but not signed / initialled whereas
the other papers, such as the certificate issued on the 11th February 2009 to Papillon
Caterers, were endorsed.

Mr Francis Attard, Director General (Contracts), replied under oath to a direct
question by the Chairman PCAB that he was not comfortable with the practice that
tender documents were handed over by the Contracts Department to the contracting
authority unsealed or in such a way that one could add or remove documents, agreeing
with the Chairman PCAB that this procedure needed revisiting.  Mr Attard remarked
that it was normal practice that, when the tenders were opened, the members of the
General Contracts Committee (GCC) would endorse those pages / documents that
were considered of particular importance and he noted that while this specific
certificate was not endorsed the subsequent one was in fact endorsed.

The PCAB remarked that, just by flicking through the said documents, it was evident
that this certificate was not the only document that was not endorsed.

Mr Attard stated that his department did not insist that an officer of the contracting
authority would be present at tender opening stage, however, he stated that the
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contracting authority would know the date and time the tenders would be opened
because the tender document itself displayed that information.  Furthermore, tenders
are always opened at 10.00 hrs on Tuesdays and Thursdays.

The DG Contracts Department could not vouch that papers could not go missing or be
added on to during the process.  However, as he had already stated, specific
documentation of the tender documents considered of particular importance was
endorsed by members of the GCC.

At this point Mr Attard informed the PCAB that apart from the original submission,
tenderers were also requested to submit a copy of same, which copy was retained by
the Contracts Department.  He therefore proposed that the sealed bundle containing
the copy of the technical submission of Tenderer Nos. 2, 3 and 4, respectively, be
opened so as to see if the ‘Outside Catering Certificate’ was submitted or not with the
copy.   Tenderer No. 1 did not submit a copy

The Chairman PCAB remarked that he would raise no objection if this copy was
opened for the sake of transparency.  However he was quick to add that such action
would only provide the PCAB with partial comfort because the evaluation committee
had deliberated on the original submission and not on the copy and it might have
happened that the certificate was placed in the copy but overlooked in the original
submission.

As agreed, the sealed bundle containing the technical submissions was opened at this
point and, on verification, it resulted that a document marked ‘10’, which referred to
the ‘Outside Catering Certificate’ issued in the name of Island Caterers Ltd, was in
fact amongst the said documents.

Mr Attard also informed those present that during the suspension of the hearing – that
is, the time taken by the evaluation committee to examine the document presented in
connection with clause 3.6e which would be dealt with later on - he had checked how
the tender documents were handed over to the contracting authorities and found out
that these documents were issued sealed by tape and he even invited the PCAB to see
samples thereof.  The PCAB declined this invitation because it argued that it had to
deliberate on the evidence produced at this particular hearing.

The Chairman PCAB remarked that a recommendation was going to be made such
that documents would, in all instances, be issued in a sealed container.

Dr de Gabriele stated that Clause 3.6 (e) referred to a ‘Catering Management
Certificate - as per para. 11 of Annex ll ‘Technical Specifications’ marked ‘Catering
Management Qualifications’ which stated that:

“On the closing date and time of the tender, the tenderer must hold and submit
recognized qualifications in Catering Management, Food Technology Hygiene
nutrition and diet food.  Since this tender involves food to a high risk group of
people, the qualified person has to be employed on a full time basis and form
part of the team which prepares the food.”

Dr de Gabriele remarked that his client had submitted three certificates, namely a:
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(i) ‘Higher National Diploma in Hotel and Catering Administration’ in
respect of Ms Kay Elizabeth Minter

(ii) ‘Cookery for the Catering Industry’ (City and Guilds) certificate in
respect of Mr Mario Caruana and

(iii) Bachelor of Arts with First Class Honours in Hotel and Catering
Management in respect of Mr Winston J. Zahra.

Dr de Gabriele added that after the closing date of the tender his client was requested
to indicate whether anyone of these three employees was a full time employee with
the consortium and that query was complied with by identifying Mr Mario Caruana as
the full time employee and that the contracting department had informed his client
that no further information was required.

Dr Spiteri Bianchi referred to article 11 of the technical specifications and laid stress
on the last sentence, namely on the part which states that “since this tender involves
food to a high risk group of people, the qualified person has to be employed on a full
time basis and form part of the team which prepares the food.”

Dr Spiteri Bianchi stated that this provision was adopted from a previous tender
issued for similar supplies whereas Lt. Col. Gatt explained that the ‘high risk’ factor
referred to a large number of people confined to an enclosed place and hence, in such
circumstances, an infection or a disease could spread with more devastating effect
than in normal circumstances.  This, argued Lt. Col. Gatt, apart from the fact that
illegal immigrants were of different races and cultures and had different dietary
requirements.

Dr Spiteri Bianchi further explained that this clause also required that the tenderer
should be qualified and employed on a full time basis.  He added that the person
nominated by the appellant Company, namely Mr Mario Caruana, held a certificate
from the City and Guilds of London Institute in ‘Cookery for the Catering Industry’.
The contracting authority’s legal advisor further stated that the AFM obtained
information from the Education Department as to what course 706 ‘Cookery for the
Catering Industry’ covered and it emerged that it referred to ‘basic cookery’ and
‘cookery’.  Dr Spiteri Bianchi explained that the dictionary termed ‘cookery’ as the
art and practice of cooking, and that it did not include the other elements required in
the tender document, such as, management, diet food and so on.  The same lawyer
remarked that it therefore resulted to the evaluation committee that the person
identified by Messrs GN Consortium as the ‘full time employee’ responsible for
managing the kitchen to be used for this tender did not possess the required
qualification/s.

Colonel Bondin, chairperson of the evaluation committee, remarked that the
evaluation board ran a check on the qualification presented in respect of Mr Mario
Caruana because it was a City and Guilds Certificate whereas others possessed either
a diploma or an advanced diploma and the like that covered management.

In response to a question put forward by the Chairman PCAB, Dr Spiteri Bianchi
remarked that out of four bidders, only one bidder met tender requirements in this
respect.   Dr Spiteri Bianchi argued that, in such circumstances, one had to either give
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a strict interpretation of the tender conditions, as the evaluation committee did, or else
give a wide interpretation of the tender conditions which option he preferred to leave
up to the PCAB.

Dr de Gabriele intervened to say that with regard to the course followed by Mr
Caruana way back in 1978 his client obtained further information not from the
Education Department but from the City and Guilds of London Institute itself and
during the same hearing presented to the PCAB and to the contracting authority a
detailed document about the course in question.  Dr de Gabriele reminded the PCAB
that his client had also submitted the qualifications of Mr Winston J. Zahra and Ms
Minter.  He also mentioned that the ‘Outside Catering Certificate’ required as per
clause 3.6h made it mandatory for a tenderer to have full time qualified employees to
act as outside caterers and to have up to standard vehicles and he therefore argued that
that certificate by itself already covered the requirements at clauses 3.6a and 3.6e.

At this point, the Chairman PCAB queried

(i) the reason as to why such a qualified person was mandatory only when
dealing with ‘high risk’ persons whereas other catering establishments that
did not cater for ‘high risk’ persons did not have to provide the services of
such a qualified person to manage the kitchen;

(ii) as to how was the estimated contract value arrived at?   Dr Spiteri Bianchi
and Lt. Col. Gatt remarked that the estimated contract value was worked
out on 2,500 persons for a period of 24 months which worked out at 7.71
Euros per person for breakfast, lunch and dinner.

The Chairman PCAB remarked that, given the technical and financial effort put in by
tenderers in making their submissions, the evaluation committee was expected to go
through the details of these submissions and to apply the same rigour and yardstick
with each and every offer.  Dr Spiteri Bianchi could not but agree and added that
errors were usually committed by those who performed and not by those who opted to
remain passive.   Dr de Gabriele reminded those present that the remedy at the
disposal of a tenderer to lodge an appeal in this case was rather burdensome and in
fact involved his client a deposit of 58,000 Euros.

Dr Aquilina, explained that with regard to qualifications, his client had submitted
certificates issued by foreign universities, duly recognised by the University of Malta
and that was the reason why the evaluation committee found no difficulty in accepting
them.

At this stage the evaluation committee was handed over a complete copy of the 19-
page document that referred to course 706 ‘Cookery for the Catering Industry’ for
examinations in 1977 to 1979 by the City and Guilds of London Institute.

The Chairman PCAB requested the evaluation committee to express itself as to
whether it would have been satisfied that Mr Mario Caruana, the person nominated by
the appellant Company, would have been suitably qualified if this document had been
in its possession during adjudication stage.
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The evaluation committee retired into the office of the Director General (Contracts) to
examine the document and report back.   The hearing resumed after twenty-one
minutes.

Dr Spiteri Bianchi remarked that from the examination carried out on the document
referred to them by the appellant Company, the committee agreed that this document
corroborated what it had already verified on its own initiative or, at best, it indicated
on page 8 of the document that

“On completion of the course, the candidate should have achieved ability in:
(a) practical skills: to understand and utilise the manipulative skill involved in
the basic preparatory and cooking processes …”

Dr Spiteri Bianchi added that if one were to refer to what was requested in the tender
document, one would find a clear reference to management (para. 11 of Annex II).
He remarked that if one were to compare the certificate submitted in respect of Mr
Winston J. Zahra, who held a Bachelor of Arts in Hotel and Catering Management, to
that submitted in respect of Mr Mario Caruana one could not place them at the same
level.

Dr de Gabriele remarked that apart from Mr Mario Caruana certificate, his client had
also submitted Mr Zahra’s and Ms Minter’s respective certificates.   The PCAB
commented that Mr Caruana’s certificate was under scrutiny because he was
identified as the full time employee for the purposes of para. 11 of Annex II

Dr Spiteri Bianchi reiterated that, in this instance, the evaluation committee
interpreted the provisions of the tender document in a restrictive manner in the sense
that it reported on what was submitted in relation to what was requested, no more and
no less.  The same lawyer remarked that, in the limited time it had at its disposal, it
did not result to the evaluation committee that management skills were covered by the
syllabus presented by the appellants.

Dr de Gabriele explained that the syllabus was divided in three parts, i.e. 706-1
concerned basic cookery, 706-2 was about cookery and 706-3 was about advanced
cookery which covered, for example, ‘Applied Science and Hygiene’ (pg 14), ‘Legal
Aspects Affecting Food’, ‘Design, Decoration and Display’, ‘Food, Costing, Related
Costs and Quality Control’, ‘Premises and Equipment’ and ‘Safety’ (pg 15).  He
argued that, when one considered the part of the syllabus concerning ‘Advanced
Cookery’, one would notice that it covered various aspects of catering.  Dr de
Gabriele added that Mr Caruana was the executive chef of the group and was
responsible for the provision of meals for about a thousand customers.

Dr Spiteri Bianchi remarked that the whole issue boiled down to the presentation of
the qualification requested.   Dr Spiteri Bianchi stated that, contrary to what was
indicated in the email dated 28th April 2009, the certificate presented in respect of the
person identified as the full time employee did not include catering management
qualifications.  He added that the same email stated that “Mr Mario Caruana is the
person who will be responsible for managing the kitchen used for this tender.  He has
been in the company for over 20 years and is highly respected and trusted member of
the team.”  Dr Spiteri Bianchi remarked that, whilst he could not shed any doubt on
the ability of Mr Caruana who had been in the catering business for a long time, yet
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he considered that statement as a certificate about the person. Dr Spiteri Bianchi
submitted that the certificate presented was not equivalent to the qualifications
requested in the tender.

The Chairman observed that it appeared that the certificate submitted with the offer
differed from what was requested in the tender with regard to ‘management’
qualifications.

Mr Winston J. Zahra remarked that Mr Caruana had been the Executive Chef of the
group since 1987, with wide experience in catering, had a team of 150 employees
under his responsibility and managed a budget of about 14 million Euros per annum
and, as a consequence, Mr Caruana knew how to manage things.

Dr Spiteri Bianchi again explained that the evaluation committee was after a
qualification in management.  He added that, on one hand, the appellants included a
person, Mr Winston J. Zahra, who had the appropriate qualification but who was not
employed on a full time basis and, on the other hand, the appellants named a full time
employee but who did not have the appropriate management qualification.  He
repeated that the adjudication committee held on to a restrictive interpretation of the
tender document.

To a question put forward by the PCAB, Mr James Barbara, representing James
Caterers Ltd, stated that Mr Nazzareno Casha was nominated by his firm for the
purposes of para. 11 of Annex II and that Mr Casha had about 30 years experience
and used to work with the Corinthia Group of Companies.  Dr Aquilina intervened to
state that his client had submitted a certificate from the Institute of Tourism Studies
(ITS), specifically on management, issued in 1995.

Dr de Gabriele stated that the official ETC (Employment and Training Corporation)
list of employees of Island Hotels Group submitted by his client with the email dated
28th April 2009, namely, after the closing date of tender, indicated Mr Mario Caruana
as an Executive Chef on full time basis.  Dr Spiteri Bianchi stated that the evaluation
committee adjudicated on the papers submitted with the original submission.

At this stage it was agreed that the ETC would usually list an employee according to
the information submitted by the respective employer.

Dr Aquilina, again, quoted para. 11 of Annex II and stated that the appellant Company
did not indicate Mr Winston Zahra Jr as the person meeting this requirement.  On his
part, Dr de Gabriele maintained that the ETC list was submitted at the request of Mr J.
Debattista of the AFM and it demonstrated that Mr Caruana was employed on full
time basis in the capacity of ‘Executive Chef’ and, subsequently, Mr Debattista
confirmed to his client that he had been presented with all the information requested
from GN Consotrium as per para.11 of Annex II.

Dr de Gabriele explained that a consortium tendering for such a contract could not
depend on one person but that there had to be a team responsible for management.

Dr Aquilina, in response to a question by the PCAB, remarked that, by definition,
‘recognised qualifications’ as indicated in para. 11 of Annex II referred to certificates,
by which one could establish the level of qualification.
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Albeit the Chairman PCAB conceded that the tender document was quite clear, yet, he
put forward the scenario of a person who held a qualification in catering management
for two years and another person who had thirty years experience and who used to
lecture the relatively newly qualified catering manager.  The Chairman PCAB asked
how was one to evaluate such a situation keeping in view the risk factor of the
customers.

Lt. Col. Gatt remarked that when one applied for a position, say, in the public service,
one was usually required to submit a degree or a diploma or a certificate together with
experience.  He added that from his own experience in providing meals to these high
risk groups, he could envisage that if something went wrong and it would result that
the person responsible was not in possession of an appropriate qualification then the
person responsible for that situation would face a hard time in court.  Lt. Col. Gatt
agreed that, ideally, a person for this position should be both qualified and
experienced and, in fact, during the adjudication process, it resulted that one of the
tenderers presented a full time employee with suitable qualifications and experience
whereas the appellant Company presented a full time employee with experience and,
in addition, had a qualified catering manager within the same consortium.

The Chairman PCAB argued that it appeared that this specific requirement in the
tender document was brought about by the high risk element of this particular group
because,  under normal circumstances, catering establishments apparently were not
required to have this full time qualified employee in the kitchen.

Dr de Gabriele maintained that, in his submission, his client presented Mr Caruana as
a person with both experience and qualifications in catering.  Mr Winston Zahra Jr
agreed that in practice the ETC showed the designation of the employee strictly
according to what the respective employee would have indicated and added that the
Malta Tourism Authority did not carry out any rigorous examination to confirm that
nomenclature.  Mr Zahra stated that at the end of the day it was the employer who
shouldered the responsibility of his employees because the employer risked losing his
operator’s licence.

Dr Aquilina claimed that experience on its own did not constitute a recognised
qualification and, moreover, since the certificate presented by the appellant Company
did not cover management, then the person concerned did not meet all the requisites.

Dr de Gabriele rebutted that Mr Caruana was in possession of the required
qualification and, in addition to, but not in substitution of, such qualification, was
experienced in catering.

Lt. Col. Brian Gatt explained that catering management qualifications meant that the
person had to manage the entire establishment.  He contended that there was a clear
distinction between the Chef, who was responsible for food preparation, and the
Catering Manager who was ultimately responsible for the entire establishment and for
the tender.

Dr de Gabriele considered that the most worrying element that emerged from this
appeal was the incident whereby
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(i) the Outside Catering Certificate submitted in terms of clause 3.6h had
gone missing from the original submission and, as a result, was not
available to the evaluation committee and

(ii) this certificate was found in the copy of the same tender documentation
kept at the Contracts Department.

At this point Dr de Gabriele reminded those present of:

a. the evidence given by Bombardier Miruzzi in the sense that the tender
documents were not sealed on being handed over to AFM for adjudication and
thus these documents could have been tampered with;

b. the fact that it took an extra day for these documents to be made available to
AFM, the contracting authority;

c. the fact that the Director General (Contracts) could not exclude the possibility
that papers could have been removed from the original tender submission prior
to having been made available to the evaluation committee; and

d. the fact that the certificate in question then surfaced again as part of the
original submission as evidenced during the hearing.

Dr de Gabriele could not offer any explanation as to what happened in this regard.
However, he contended that, on the basis of this incident alone, the tendering process
should be invalidated as it was tainted by this inexplicable incident.   Dr de Gabriele
added that, for the sake of equity, one had to ensure, not only that there was a level
playing field for all but, also, that such level playing field was evident to all.

The Chairman PCAB asked a clarification from the appellant Company’s legal
representative as to whether he was requesting the invalidation of the whole process
or else that his client’s offer should be readmitted in the tendering process for further
consideration.

Dr de Gabriele explained that the original appeal requested the readmission of his
client’s bid into the tendering process but he added that, given the new elements that
came to light during the hearing, if his client’s offer would not be readmitted into the
tendering process then one should consider the invalidation of the whole tendering
process.

On his part, Dr Spiteri Bianchi remarked that, in the time available, the contracting
authority considered that it had conducted its case in an exhaustive manner and, as a
result, no further submissions were being made.

Dr Aquilina disagreed with the concluding remarks made by the appellant Company’s
legal advisor and contended that since this was a three envelope tender the appellants
only had the right to request the readmission of their offer.  In spite of the fact that Dr
Aquilina conceded that something odd happened with regard to the ‘Outside Catering
Certificate’, yet he pointed out that that certificate carried the same date of the closing
date of tender which meant that the certificate had been issued on the 10th March 2009
and by about 9am of the same day it was presented as part of the appellants’
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submission.  Dr Aquilina left it up to the PCAB to consider who stood to gain from
the extra day allowed for the delivery of the tender submissions to the contracting
authority.

Lt. Col. Gatt informed the PCAB that, for the past four years or so, these meals had
been supplied partly by direct order, which Dr Aquilina identified his client as the
supplier, and partly be the AFM.  Lt. Col. Gatt remarked that this matter had also been
the subject of a parliamentary question.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 16.06.2009 and also through his verbal submissions presented during the
public hearing held on the 3.08.2009, had objected to the decision taken by the
General Contracts Committee;

having established that the estimated contract value was worked out on 2,500
persons for a period of 24 months which worked out at 7.71 Euros per person for
breakfast, lunch and dinner;

having taken note of the fact that there was no longer an issue with any
infringement carried out by the appellants in respect of compliance requirements
with Clause 3.6 (a) due to the fact that, according to the contracting authority’s
legal representative, following the appeal lodged by the appellants, the AFM had
sought clarifications from the department concerned and even consulted the
relevant legal provisions and, as a consequence, it transpired that the appellant
Company had in fact submitted the certificate that was required and that, as a
result, this issue should now be considered settled;

having also taken note of the fact that with regards to Clause 3.6 (h), which
contemplated a submission of an “Outside Catering Certificate issued by the
Health Authorities” - (a) the appellant Company’s legal advisor maintained that
his client had in fact submitted the certificate requested as part of his original
submission and supported such claim with affidavits by the persons who were
responsible for compiling the tender documentation - (b) the contracting
authority’s legal advisor claimed that the said certificate resulted as missing at
evaluation stage which followed collection and transfer of tender documents from
the Contracts Department to the AFM’s Headquarters - (c) the Chairman of the
evaluation committee confirm under oath that (1) the tender documents were not
wrapped and sealed when the box they were in was handed over to the evaluation
committee, (2) no AFM officer was present at the stage when the tenders were
opened at the Department of Contracts and (3) during the administrative
compliance exercise, the committee checked the certificates and documentation
submitted against what was required in the tender and that it was at that stage that
the committee noted that this particular certificate was missing and – (d) other
members of the evaluation committee, namely, Colonel Brian Gatt and Mr John
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Debattista stated under oath that they did not see this ‘certificate’ dated 10th
March 2009 during the evaluation / adjudication process;

having also taken note of Bombardier Miruzzi’s evidence given under oath
wherein the sequence of events was recalled leading to the physical transfer of
tendered documents to the AFM’s HQ;

having also heard Colonel Martin Bondin, Chairman of the evaluation committee,
state that as Chairman of the evaluation committee, it did not give him peace of
mind that the tender documents were handed over to the committee in a way that
others could have had access to the contents, in other words, not packed separately
and sealed;

having heard the DG (Contracts) state that he was not comfortable with the
practice that the tender documents were handed over by the Contracts Department
to the contracting authority unsealed or in such a way that one could add or
remove documents, agreeing with the Chairman PCAB that this procedure needed
revisiting, albeit he later stated that, in this particular instance, he had checked
how the tender documents were handed over to the contracting authorities and
found out that these documents were issued sealed by tape;

having witnessed the opening of a sealed bundle containing copies of the technical
submissions resulting in a document marked ‘10’, which referred to the ‘Outside
Catering Certificate’ issued in the name of Island Caterers Ltd, actually being
amongst the said documents;

having taken cognisance of the fact that the tender document required that
participating tenderers had to submit a ‘Catering Management Certificate’
pertaining to a qualified person who had to be employed on a full time basis and
who also formed part of the team which was going to prepare the food to a group
of people considered to be ‘high risk’ by the contracting authority, with ‘high risk’
reflecting a scenario where a large number of people, possibly with different
dietary requirements, are confined to an enclosed place wherein an infection or a
disease could easily spread resulting in a more devastating effect than one could
encounter in normal circumstances;

having heard (a) from Dr Spiteri Bianchi that the person nominated by the
appellant Company, namely Mr Mario Caruana, held a certificate from the City
and Guilds of London Institute in ‘Cookery for the Catering Industry’, which
according to the contracting authority, this referred to a certification relating to a
‘basic cookery’ course with the AFM stating that the dictionary termed ‘cookery’
as the art and practice of cooking, and that it did not include the other elements
required in the tender document, such as, management, diet food and so on.  In the
circumstances, this Board heard the contracting authority’s legal advisor claim
that the person identified by Messrs GN Consortium as the ‘full time employee’
responsible for managing the kitchen to be used for this tender did not possess the
required qualification/s;
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having acknowledged that Dr Spiteri Bianchi remarked that out of four bidders,
only one bidder met tender requirements in so far as the ‘Catering Management
Certificate’ is concerned;

having also heard that, with regard to the course followed by Mr Caruana way
back in 1978, the appellant Company had obtained further information on the
content of the course in question from the City and Guilds of London Institute
itself, a complete copy of this 19-page document detailing the syllabus being
tabled during this appeal’s hearing;

having also given the evaluation committee the opportunity during the hearing to
assess and establish the validity and the managerial content and relevance of the
course frequented by Mr Caruana in the late 70s and having, subsequently, heard
from the contracting authority’s legal advisor that from the examination carried
out on the document referred to them by the appellant Company, the committee
agreed that this document corroborated what it had already verified on its own
initiative, namely that from the document forwarded to them a few minutes before
it did not result to the evaluation committee that management skills were covered
by the syllabus presented by the appellants, adding that if one were to refer to
what was requested in the tender document, one would find a clear reference to
‘management’, concluding that the certificate presented was not equivalent to the
qualifications requested in the tender specifications;

having taken note of Lt. Col. Brian Gatt’s statement that catering management
qualifications meant that the managing person had to manage the entire
establishment, contending that there was a clear distinction between the ‘Chef’,
who was responsible for food preparation, and the ‘Catering Manager’ who was
ultimately responsible for the entire establishment and for the tender;

having also taken note of the appellants’ remarks, namely that (a) the ‘Outside
Catering Certificate’ required as per clause 3.6h made it mandatory for a tenderer
to have full time qualified employees to act as outside caterers and to have up to
standard vehicles thus, argued the appellants’ legal representative that that
certificate by itself already covered the requirements at clauses 3.6a and 3.6e, and
(b) Mr Caruana had been the Executive Chef of the group since 1987, with wide
experience in catering, had a team of 150 employees under his responsibility and
managed a budget of about 14 million Euros per annum and, as a consequence, Mr
Caruana knew how to manage things;

having also considered Dr Aquilina claim that experience on its own did not
constitute a recognised qualification and, moreover, since the certificate presented
by the appellant Company did not cover management, then the person concerned
did not meet all the requisites;

having taken particular notice of (a) Dr de Gabriele’s remark that, whilst Mr
Caruana was in possession of the required qualification and, in addition to, but not
in substitution of, such qualification, was experienced in catering, yet one had to
realise that a consortium tendering for such a contract could not depend on one
person but that there had to be a team responsible for management and (b) Mr
Zahra’s remark that, at the end of the day, it was the employer who shouldered the
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responsibility of his employees because it was the employer who risked losing
one’s own operator’s licence;

having perused the tender specification relating to the holding of management
qualifications, i.e. “must hold and submit recognized qualifications in Catering
Management, Food Technology Hygiene nutrition and diet food ” and ascertained
that the clause does not lay down the level of management qualifications required;

having established that for the past four years or so, these meals had been supplied
partly by the AFM itself and partly by direct order given to Messrs James Caterers
Ltd, an interested party represented by Dr Aquilina;

reached the following conclusions, namely:

1. The PCAB feels that it is amply clear that from the evidence given by
Bombardier Mizzi in connection with the fact that the current system - being
implemented whenever tender documents are opened and are, subsequently,
being transferred to apposite contracting authorities after closing date -
needs considerable improving upon.  It is inconceivable for the PCAB
members to be expected to have peace of mind without being convinced that
documents are not so easily possibly misplaced.  The fact that the same DG
Contracts does not feel comfortable with the current praxis is not comforting
but, at least, gives a ray of hope that remedial action by the Contracts
Department to rectify this issue will soon be forthcoming with a view to
ensure that document security, transparency and accountability are
guaranteed throughout the entire tendering process, including the
adjudication stage;

2. The PCAB feels that the contracting authority should have shown greater
responsibility in ensuring that, at least, a high ranking official be present
during the opening of the tender box;

3. The PCAB feels that the delay in handing over the tendered documents to
the contracting authority is unacceptable, as much as was the whole ‘modus
operandi’ adopted in doing so (e.g. the PCAB (a) still remains uncertain as
to whether the box was sealed or not and (b) still cannot comprehend how no
proper signing at time of transfer of any documentation took place to ensure
accountability with regards to state of documentation at time of transfer and
receipt of the said documents);

4. Whilst the PCAB maintains that, under normal circumstances, an Evaluation
Committee would only be expected to deliberate solely on documents made
available to it, yet, in this instance, the PCAB cannot ignore the fact that the
document in question was sighted by the PCAB as included in the offer that
had been examined by the evaluation committee and later amongst the
documentation submitted as copy of the original.  Needless to say that, this
could cast doubt on the whole process, albeit the PCAB acknowledges also
that it might have happened that the certificate was placed in the copy but
overlooked in the original submission;
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5. The PCAB, whilst (a) conceding that the tender document was quite clear in
so far as regards the necessity for a designated full time employee to hold a
‘Catering Management Certificate - as per para. 11 of Annex ll ‘Technical
Specifications’, has also taken note that the specification does not lay down
the particular academic standard level that is required, (b) being aware of the
fact that the designated person by the appellant Company (Mr Mario
Caruana), who has been the Group’s Executive Chef since 1987 leading a
team of 150 employees and managing a budget of about 14 million Euros
and is responsible for the provision of meals for about a thousand customers,
is in possession of a ‘Cookery for the Catering Industry’ (City and Guilds)
certificate, (c) having established that apart from Mr Caruana’s qualification,
the appellant Company had also submitted Mr Zahra’s and Ms Minter’s
respective certificates, (d) having considered the contracting authority’s
legal advisor’s comments regarding the fact that on one hand, the appellants
included a person, Mr Winston J. Zahra, who had the appropriate
qualification but who was not employed on a full time basis and, on the
other hand, a full time employee but who did not have the appropriate
management qualification, acknowledges that (1) a consortium tendering for
such a contract could not depend on one person but that there had to be a
team responsible for management and (2) given the circumstances, one
cannot simply turn oblivious to the fact that qualifications on their own
could be as problematic as having an employee conducting managerial
duties without proper recognised qualifications.  As regards (2) the PCAB
cannot state that Mr Caruana’s qualifications are deficient since the City of
Guilds certificate that he holds includes such elements of management as
costings, personnel management etc, albeit others could be considered more
academically qualified.  Undoubtedly, whilst remaining fully cognisant of
the ‘high risk’ element, as amply and repeatedly stressed by members of the
Evaluation Committee, as well as, the contracting authority’s legal advisor,
yet the PCAB cannot disregard the fact that running the proverbial ‘show’
for many years, having had to adapt to ever-changing culinary habits and
preferences, greater health conscious diets and an ever-increasing
demanding customer base, should not work against the professional
credibility of the likes of Mr Caruana, whether such people work in the
leisure industry or to provide outside catering services for third country
nationals (illegal immigrants).  The PCAB opines that, in the catering
business, whether the likes of Mr Caruana are preparing food for people
living in enclosed areas or not, there is always a question of ‘high risk’ with
possible health and legal repercussions.  In these circumstances, the PCAB
concludes that the specifications in the first place, followed by the
evaluation committee’s deliberation method, have been considerably
conditioned by possible repercussions that one could encounter should
anything go wrong in the future.  The PCAB feels that in this instance, apart
from the fact that no one has dared to tarnish Mr Caruana’s professional
capability, the ultimate legal responsibility will have to be shouldered by the
awarded tenderer signing the contract (the ‘employer’) with the contracting
authority and not the ‘employee’.  As a result, the PCAB, whilst
understanding the points and concerns raised by Lt. Col. Gatt regarding the
legal ramifications an entity could encounter should anything go wrong (e.g.
wrong diets, wrong product type being given to categories of immigrants
with specific requirements (health, religious and so forth)), yet, it cannot but
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agree with the counter argument made by the appellants’ representative, Mr
Zahra, who stated that at the end of the day, it was the employer who
shouldered the responsibility of his employees because the employer risked
losing his operator’s licence;

6. The PCAB, having established that for the past four years or so, these meals
had been supplied partly by the AFM itself and partly by direct order given
to James Caterers Ltd, an interested party who was present at the hearing,
the PCAB feels that considering all, the arguments raised by the Evaluation
Committee and the latter’s emphasis on the full time employee’s
professional qualifications and status in total disregard of the level of
expertise demonstrated, goes beyond the scope of the ‘Supply and Service of
Breakfast, Lunch and Dinner to Third Country Nationals (Irregular
Immigrants)’, the title of the tender under review.  The PCAB opines that, in
similar circumstances, it is increasingly important for contracting authorities
to ensure that a level playing field amongst participating members remains
always a ‘sine qua non’ and by reducing the number of participants for
eventual continued assessment to just one for reasons which appear to be,
perhaps, unreasonably supported given the facts available, is definitely not
doing the said cause any justice whatsoever.

As a consequence of (1) to (6) above, this Board finds in favour of the appellants and
recommends that proper remedial action, including the reinstatement of the offer
submitted by the appellant Company, be taken forthwith.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

17 August 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 161

UM//1285/2009

Tender for the Supply, Delivery, Installation and Commissioning of a Gas

Chromatograph with flame Ionisation detector and a Gas Chromatograph with

Flame Photometric detector for the Chemistry Department – University of

Malta

This call for tenders was, for an estimated contracted value of € 50,000 was published
in the Government Gazette on 5.09.2008.  The closing date for this call for offers was
15.10.2008.

Five (5) different tenderers submitted seven (7) offers.

On 18.06.2009 Messrs Al-Nibras for Science and Technology Ltd filed an objection
against the decision by the University of Malta to award the tender in question to
Technoline Ltd when it claimed that its offer was the cheapest and compliant with the
specifications.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 12.08.2009 to discuss this objection.

Present for the hearing were:

Al-Nibras for Science and Technology Ltd

Dr Joseph A. Schembri Legal Representative
Mr Roderick Abela Managing Director

University of Malta (UM)

Dr Oriella de Giovanni Legal Representative

Evaluation Committee:

Ms Claudette Attard Chairperson
Mr Elton Baldacchino Member
Mr Karm Saliba Member
Dr Emmanuel Sinagra Technical Adviser

Technoline Ltd

Ms Vanessa Damato Sales Manager
Ms Lorna Micallef Sales Executive
Mr Adrian Balghy Technical Support
Mr Ivan Vassallo Sales & Marketing Manager

Department of Contracts

Mr Mario Borg Assistant Director

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.
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Dr Joseph Schembri, legal representative of Al-Nibras for Science and Technology
Ltd, the appellant Company, stated that, till then, his client had not been made aware
of the reason/s why the same Company was not awarded this contract.

Mr Roderick Abela, Managing Director of the appellants, intervened to explain that
on being informed that this contract was awarded to Technoline Ltd he contacted the
Contracts Department, adding that he was put telephonically through three different
officers, one of whom could have been (though he claimed that he was not absolutely
certain) Mr Melvin Cachia.  The reason for his phone call was for him to obtain
information regarding the said award to Messrs Technoline Ltd.  However, according
to the appellants’ Managing Director, he was verbally informed by the Department
official that in order to obtain such information he had to pay € 500.  He claimed that,
following discussions with his legal advisor, he lodged a formal objection based on
what he perceived as being possible reasons, refraining from formally asking for
precise reasons from the Department concerned prior to doing so.

At this point, the PCAB intervened and queried how come a participating tenderer
was asked to pay money to obtain information so necessary for anyone to establish
whether there is scope for crying foul or not.

Mr Abela intervened to state that he was prepared to confirm his claim under oath.

The PCAB requested that Mr Melvin Cachia, an officer attached to the Contracts
Department, be summoned to the witness stand to give his version of facts.  Following
an attempt to establish contact with Mr Cachia, the PCAB was informed that the
Department official was on vacation leave and, as a result, could not be called in to
give his version on the matter.

The Chairman PCAB queried how was it possible for anyone to lodge an appeal
without knowing the reason/s in respect of which he or she was aggrieved!

The PCAB added that a public officer could not compel someone to pay any money to
gain access to information (which was, rightfully, always made accessible) prior to
lodging an appeal. At this point, the Chairman PCAB noted that this was the first case
of its kind encountered by this Board and opined that there must have been some kind
of misunderstanding.

Mr Saviour Debono, Secretary of the PCAB, remarked that Mr Abela had contacted
him to be furnished with the reasons why he had not been awarded the contract and
that he had directed Mr Abela to obtain that information from Mr Melvin Cachia at
the Contracts Department. Mr Abela confirmed this and added that, in the week prior
to the hearing, all he obtained from Mr Cachia was a fax transmission including a
copy of the analysis report.

Mr Abela remarked that this was his first experience as far as filing of appeals is
concerned and since he was not conversant with the procedure he resorted to lodging
a formal appeal after consulting with his lawyer.

The Chairman PCAB advised Mr Abela that, in future, he should get such instructions
/ statements (e.g. regarding the need to pay € 500) in writing so that, should the need
arise, he would be able to present same as evidence.
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Returning to the reason as to why this hearing was being convened, the Chairman
PCAB remarked that, admittedly, he was at a loss since the appellant Company had
failed to state its grievances and that, as was common knowledge, the PCAB was
against anyone using the hearing to embark on any kind of fishing expedition.

Mr Anthony Pavia, a PCAB member, observed that the appellant Company had
mentioned two reasons in its letter of objection, namely that (a) this offer was the
cheapest and (b) that it was technically compliant.

Ms Claudette Attard, Chairperson of the Evaluation Committee, confirmed that the
appellant Company was technically compliant with specifications and that the only
issue was the fact that the appellants’ offer was not the cheapest.

Dr Joseph Schembri quoted from clause 20 (a) of the General Conditions of Tender
(page 5):

“The work shall be delivered to store or site of works, at Malta, all charges
paid, including VAT, Customs Import Duty and Levy, if any and insurance.  The
contractor shall be responsible for all damages or loss in transit form the
contractor’s work to the store or site or works at Malta, and shall replace, free
of cost, all materials that may be broken, damaged or lost in transit as
aforesaid.”

As a consequence, Dr Schembri contended that the prices quoted, namely, €16,050,
(item 1), €14,800 (item 2) and €25,750 (optional item), were inclusive of VAT.

Mr Karm Saliba, a member of the Evaluation Committee, remarked that the prices
quoted by Dr Schembri were those listed on page 12 of his client’s submission and
pointed out that the said figures were quoted under the column marked ‘Price on CIF
Malta Basis’, with CIF referring meaning Cost, Insurance and Freight excluding VAT.

Dr Schembri also quoted condition 9 of the Special Conditions (page 10):

“The attached ‘General Conditions governing the Employment of Labour in
Malta’, ‘General condition of Contract for the Supply of Materials and Other
Articles’ and the ‘General Conditions for the Execution of Works’ insofar as
they are not inconsistent with the above, shall also apply.”

The appellant Company’s legal advisor claimed that clause 20 (a) of the ‘General
Conditions’ quoted earlier on should apply, meaning that the prices quoted by his
client were inclusive of VAT.  He further contended that if, for some reason, the
prices quoted by his client on page 12 of his submissions should have been CIF, i.e.
without VAT, then those prices should be reduced by 18%, representing VAT
thereon.

The PCAB observed that, in the appellants’ tender submission, it was quite clear that
the prices quoted in the schedule on page 12 were CIF and that there was no
indication whatsoever that they were inclusive of VAT.

Ms Attard drew the attention of the PCAB to clause 1.0 of the ‘Special Conditions’
which, in her opinion, was very clear.  The Chairman PCAB read out this condition:
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“Tenderers shall quote prices in Euro as indicated in the attached schedule.
The amount quoted against each item shall include charges and discounts, and
shall not be made subject to trade or currency fluctuations.  Installation and
commissioning are to be included in the offer together with the overall price of
the equipment.  All prices are to be on a CIF Malta Basis, but as indicated
above, inclusive of installation and commissioning at the University of Malta as
applicable.”

Dr Schembri again referred to clause 20 (a) of the ‘General Conditions’ which
included VAT in the price.  The PCAB remarked that the ‘General Conditions’ were
not in conflict with the ‘Special Conditions’ because the latter were asking for prices
to be quoted CIF whereas  the former was referring to work delivery and not how to
quote prices.

Ms Attard stated that there were other tenderers who had indicated that their prices
were inclusive of VAT.

The Chairman PCAB remarked that if the appellant Company was in doubt or else it
felt that there was some kind of contradiction between the ‘General’ and the ‘Special’
Conditions, the said Company should have sought the required clarification before the
closing date of tender.  At this point the Chairman PCAB reiterated that, in his
opinion, there was no contradiction between the ‘Special Conditions’ and the ‘General
Conditions’ and, if anything, the former should override the latter.

Mr Mario Borg, assistant director at the Department of Contracts, was summoned to
the witness stand.  He stated that the practice followed by the Contracts Department
was that when a tenderer verbally asks for information about the rejection of one’s
offer, the Department would instruct that bidder to put a request in writing following
which the Department would give the reason/s for disqualification.  Mr Borg added
that if the tenderer would then contend that the adjudication committee had made the
wrong assessment/decision then the complainant would be advised to lodge a formal
appeal against that decision.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 18.06.2009 and also through his verbal submissions presented during the
public hearing held on the 12.08.2009, had objected to the decision taken by the
General Contracts Committee;

having established that the appellant Company claimed that it had not been made
aware of the reason/s why it was not awarded this contract;

having taken note of (a) Mr Abela’s allegation relating to the fact that he was
verbally told by a Contracts Department’s official that for him to obtain pertinent
information to enable him to assess whether his Company had a reason to lodge a
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claim against the intended award to another participating tenderer he had to pay
€500,  (b) Mr Abela’s insistence on the veracity of his claim to the extent that he
was willing to confirm all that he had said under oath, and (c) Mr Abela’s
statement that he proceeded to lodge a complaint following discussions with his
legal advisor;

having also taken note of Mr Borg’s evidence stated under oath;

having noted the appellants’ representative state that this was his first experience
as far as filing of appeals is concerned;

having established that the appellant Company’s offer was technically compliant
with specifications and that the only issue revolved round the question of whether
its offer was the cheapest (as claimed by the appellant Company) or not (as stated
by the Evaluation Committee):

having also heard both the appellants’ interpretation of tender clauses, as well as
those stated by the members of the Evaluation Committee, particularly those
relating to whether ‘Price on CIF Malta Basis’ implied inclusion of VAT;

having taken cognisance of the fact that, according to the appellant Company,
‘General Conditions’ supersede ‘Special Conditions’;

having heard the Chairperson of the Evaluation Committee state that there were
other tenderers who had indicated that their prices were inclusive of VAT;

reached the following conclusions, namely:

1. The PCAB, whilst noting that this was the first time since it was constituted that
anyone had alleged that one was asked to pay a sum of money to the
Department of Contracts to obtain relevant information as to the reasons for (a)
either being excluded from a tender or (b) for not being awarded a tender, and
taking into consideration that this was the appellant Company’s Managing
Director’s first experience as regards filing a similar formal appeal and that he
had kept no tangible proof that he was actually told what he was claiming, this
Board feels that, under the circumstances, such an incident could have been the
result of a misunderstanding of facts and, as a consequence, does not feel that it
should pursue the matter further;

2. The PCAB also feels that the ‘General Conditions’ stipulated in the Tender
document were not, at all, in conflict with the ‘Special Conditions’ because
whilst the latter were asking for prices to be quoted CIF,  the former were
referring to work delivery and not how to quote prices.  Also, all things being
equal, the PCAB opines that, under normal circumstances, ‘Special Conditions’,
when in conflict with ‘General Conditions’, should override the latter,
otherwise, logically speaking, one would ask “Why should these be referred to
as ‘Special’?”;
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3. The PCAB decides that, in its opinion, it was quite clear that the prices quoted
in the schedule on page 12 were CIF and that there was no indication
whatsoever that they were inclusive of VAT;

4. The PCAB feels that the Evaluation Committee acted in a correct manner and
was mathematically and procedurally correct in its interpretation of data made
available to it by the appellant Company.

As a consequence of (1) to (4) above this Board finds against the appellants.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
reimbursed.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

17 August 2009
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Errata Corrige regarding:

Case No 161

UM/1285/2009

Tender for the Supply, Delivery, Installation and Commissioning of a Gas

Chromatograph with flame Ionisation detector and a Gas Chromatograph with

Flame Photometric detector for the Chemistry Department – University of

Malta

Please be informed that the name of the Chairperson of the Evaluation Committee
should read Ms Charlotte Attard and not Ms Claudette Attard.

Any inconvenience that might have been caused is regretted.
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 162

Advert No. CT/A/08/2009; CT/2108/08; WD/469/2008

Hiring of Self-Drive Cars to the Ministry for Resources and Rural Affairs

This call for tenders was, for a contracted estimated value of € 279,225 was published
in the Government Gazette on 9.04.2009.  The closing date for this call for offers was
21.05.2009.

Three (3) different tenderers submitted their offers.

On 13.07.2009 Messrs Europcar Malta - Alpine Rent-a-Car Ltd filed an objection
against decision to cancel the tendering process and the issue a fresh call for tenders
with amended specifications.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 12.08.2009 to discuss this objection.

Present for the hearing were:

Europcar Malta - Alpine Rent-a-Car Ltd (Europcar)

Dr Francis Zammit Dimech Legal Representative
Mr Tony Zahra Representative
Mr Nikki Zahra Representative

Ministry for Resources and Rural Affairs (MRRA)

Dr Victoria Claire Scerri Legal Representative

Evaluation Committee:

Mr Ray Bugeja Chairperson
Eng. Paul Gatt Member
Mr Lorry Desira Member

Department of Contracts

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company, Europcar Malta -
Alpine Rent-a-Car Ltd, hereinafter called ‘Europcar’, was invited to explain the
motives of the objection.

Dr Francis Zammit Dimech, legal advisor to Europcar, explained that his client was
informed by the Contracts Department by way of a letter, Reference No.
CT/2108/2008 dated 6th July 2009 that the Evaluation Committee had recommended
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that this tender be cancelled and a fresh tender with amended specifications be issued
in the near future.

At this point, Dr Zammit Dimech then referred to Clause 16, ‘Cancellation of the
tender procedure’, included in the tender conditions and quoted the following, viz:

“Cancellation may occur where:-

the tender procedure has been unsuccessful; i.e. no suitable tender has
been received or there is no response at all;

the economic or technical data of the project have been fundamentally
altered;

exceptional circumstances or force majeure render normal performance of
the contract impossible – the tender document explained such
circumstances;

all technical compliant tenders exceed the financial resources available;

there have been irregularities in the procedure, in particular where these
have prevented fair competition.”

The appellant Company’s legal advisor claimed that the reason given by the
contracting authority for the cancellation of the tender did not feature as one of the
grounds on which a tender could be cancelled.   Dr Zammit Dimech stated that the so-
called ‘reason’ was introduced in an arbitrary manner by someone who decided not to
abide by his / her term of reference.

Dr Zammit Dimech added that, in this instance, one was dealing with two types of
cars and that, since the issue of the tender, i.e. since April 2009, he is not aware of any
drastic changes that have been made to car specifications which would render the
issue of this tender irrelevant or inadequate to the requirements of the contracting
authority.  Dr Zammit Dimech argued that, in these circumstances, the decision to
cancel this tender should be declared null as it did not take place in accordance with
(a) the conditions of the tender document and (b) the general procurement regulations.

At this point the appellant Company’s legal advisor requested information from the
contracting authority’s representatives on issues which, in his opinion, are of
particular relevance in so far as the technical evaluation carried.

Dr Victoria Claire Scerri, legal adviser of the Ministry for Resources and Rural
Affairs, the contracting authority, explained that her client was responsible for certain
environmental matters and, as a consequence, it wanted to ensure that this call for
tenders was in line with the relative EU directives in force.

The Chairman PCAB asked whether within the past few months since the publication
of this tender on the 9th April 2009 there have been any drastic or significant changes
to environmental issues connected with the call for tenders.
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Dr Scerri could not tell when certain EU directives actually came into force and
admitted that she was handed over this case only the day before.  Dr Scerri contended
that, irrespective of EU directives, the contracting authority had the general right to
amend certain elements of the project.

Mr Edwin Muscat, a PACB member, remarked that one could not change the tender
specifications capriciously.

The Chairman PCAB stated that whilst it was true that the contracting authority had
its rights yet it was only fair to also recognise that even tenderers had the right to be
protected against arbitrary decisions which could involve them in waste of time and
resources.

Dr Scerri referred to clause 16 of the tender conditions and pointed out that it
provided that (tender) cancellation may occur where “the economic or technical data
of the project have been fundamentally altered.”

The Chairman PCAB stressed that the phrase “fundamentally altered” implied that a
change had to be a considerable change, adding that environmental considerations in
the provision of works and services have been taken into account for a number of
years and he could not envisage that anything so significant had taken place with
regard to environmental issues concerning cars between the 9th of April and the 6th of
July 2009, necessitating the cancellation of the tender.

The Chairman PCAB exclaimed that one should not take the cancellation of a tender
lightly or that the contracting authority could cancel it at will because that could give
rise to abuse and could even lead to the general public getting the wrong perception as
to how public contracts were being dealt with by public entities.

Mr Anthony Pavia, another PCAB member, asked how was it that the person/s
responsible for drawing up the tender specifications had not taken into account these
environmental considerations that apparently were so important that justified the
cancellation of the tender.

Mr Ray Bugeja, chairperson of the evaluation committee, took the stand and, under
oath,

o confirmed that three tenders were submitted in response to this call for
tenders;

o stated that all three tenderers were compliant with tender
specifications;

o informed those present that, after going into the details listed in the
tender specifications, the evaluation committee noted that the tender
specifications did not cover reference to CO2 emissions; and

o conceded that CO2 emissions had been given due consideration by the
authorities for the past year or so.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

303

Dr Scerri admitted that it was a state of fact and that there was no denying that this
provision had somehow been overlooked but she was quick to add that that was not
done capriciously.  When the attention of Dr Scerri was drawn to the fact that the
tenderers had by then divulged their prices, Dr Scerri replied that she could not
understand this argument put forward by the appellant Company in their letter of
objection and she went on to quote from the same letter …

“To reissue a tender … can only inevitably lead to offering competing
tenderers an unfair competitive advantage as a result of their insight into what
has already been offered by Europcar – Alpine Rent-a-Car with regard to unit
prices for the cars being hired, and other relevant information”

In her opinion something was not quite clear as it so happened that, according to the
published schedule, the prices quoted by the appellants were the highest of the three
offers received.

Dr Zammit Dimech contended that price was one of the factors considered in
awarding a tender because, in the first place, a tender had also to be according to
specifications.

The Chairman PCAB remarked that the disadvantage arising from divulging the
prices offered applied not only to the appellant Company but also in the case of the
other two bidders.

At this stage, the Chairman PCAB observed that environmental issues were becoming
part of our culture and that it was inconceivable how the Ministry responsible for
certain aspects of the environment became aware of this shortcoming at evaluation /
adjudication stage.   He recalled that when the last budget was presented, some nine
months previous, CO2 emissions were the basis for calculating the first registration tax
in respect of cars.

Mr Bugeja recalled that when the evaluation committee started examining the tender
specifications it noted that there was no provision covering CO2 emissions and, at that
stage, the evaluation committee decided to halt the tendering process.

Mr Pavia asked Mr Bugeja whether the evaluation committee had examined the
technical aspect of the offers received since it could have been the case that bidder/s
could have met the desired levels of CO2 emissions even if such a requirement was
not included in the tender specifications.

Mr Bugeja stated that on noting that the specifications did not provide for CO2

emissions, he reported this finding to the Ministry’s Director General.

Mr Pavia intervened to remark that, in his opinion, this statement contrasted with what
Mr Bugeja had stated earlier on in the sense that the three offers were according to
specifications as published.

On his part Mr Muscat observed that the evaluation committee was entrusted with the
evaluation of the offers received against the published tender specifications and that it
was beyond the remit of the same evaluation committee to declare whether the
specifications as published were acceptable or not.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

304

Dr Zammit Dimech exclaimed that Mr Bugeja was appointed Chairman of the
evaluation committee but such an appointment did not give him or any other
committee member the right to examine the tender specifications.

Mr Bugeja was then asked to read out part of the recommendation of the evaluation
committee.  He obliged by quoting the following, viz:

“The specifications of this tender did not include any reference to CO2

emissions and green corporate accountability.  As these are considered as
green initiatives that MRRA encourages, the call for this tender has been
rejected so that a new call will be issued that will include specifications
relating to these issues.”

PCAB members remarked that one of the tests carried out on a vehicle as part of the
Vehicle Roadworthiness Test (VRT) was precisely that concerning CO2 emissions
and, therefore, one could not envisage that tenderers would offer vehicles without the
VRT certificate.

The Chairman PCAB said that it appeared that the evaluation committee had acted
beyond its terms of reference because all that it had to do was to evaluate and
adjudicate the offers received against the published tender specifications.

Mr Bugeja remarked that the evaluation committee only made a recommendation for
the cancellation of the tender but the ultimate decision rested with the Director
General.

Mr Pavia expressed the view that since one of the tests that a car had to undergo as
part of the VRT concerned CO2 emissions, there appeared to be no further need for
for the level CO2 emitted by the cars being offered in response to the tender to be
covered in specifications.  In reply to this, Mr Bugeja remarked that, eventually and
gradually, cars were going to be subjected to stricter CO2 emissions tests.

Dr Zammit Dimech said that during the hearing it had been established that the
evaluation committee had recommended that the tender should be cancelled.  He
asked if the evaluation committee had arrived at that recommendation after taking into
consideration clause 16 of the tender conditions.  Mr Bugeja could not recall if the
committee had read out clause 16 in its entirety.  Dr Zammit Dimech then read out the
second bullet point of clause 16:

“The economic or technical data of the project have been fundamentally
altered…”

and after pointing out that the owner of the project was the MRRA, he asked Mr
Bugeja whether anyone had informed the evaluation committee that the project had
been “fundamentally altered”.  Mr Bugeja answered in the negative and,
consequently, Dr Zammit Dimech asked Mr Bugeja how was it that the evaluation
committee recommended that the technical data of the project should be altered.

The Chairman PCAB opined that the contracting authority could have perhaps issued
a notice to all three bidders to indicate the CO2 emissions level/s thus putting all three
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bidders at a level playing field and then the evaluation committee would have taken
into account the bidders’ response in its deliberations thereby avoiding the loss of
time and resources that the cancellation of the tender would bring about.

Dr Zammit Dimech stressed, once again, that whether the technical data of the project
should be fundamentally altered or not was an issue that had to be dealt with by the
contracting authority and not by the evaluation committee as laid down in clause 16
which stipulated the circumstances which warranted the cancellation of the tender.
He added that only two months had passed between tender publication and tender
cancellation and that the reason given to justify the cancellation of the tender, i.e. CO2

emissions, had already been debated in public for a number of years and had even
been reflected in the last budget.

The Chairman PCAB observed that from the published schedule of tenders the
appellant Company knew that its offer was the highest of the three but it still decided
to lodge the appeal.  Mr Zahra, representing Europcar, informed the PCAB that,
according to the information that he had, his offer ranked second in terms of prices
and he further stated that the lowest bidder could not supply the vehicles within the 30
days stipulated in the tender.  As a matter of fact, he continued, the cheapest bidder
required three months to provide the service requested.  The Chairman PCAB insisted
that according to the published schedule the appellant Company had offered the
highest price.  Dr Zammit Dimech remarked that besides the price one had to take into
account the tender specifications.  The appellants’ legal advisor added that this appeal
concerned only the cancellation of the tender since that was the only reason
communicated to his client.  However, he proceeded, should it be decided not to
cancel the tender then one still had the right to lodge another appeal should there be
grounds that deserved such action.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 13.07.2009 and also through their verbal submissions presented during the
public hearing held on the 12.08.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of  Dr Zammit Dimech’s reference to Clause 16 of the tender
document which lists reasons for cancellation of tender procedure and his claim
which related to the fact that the reason given by the contracting authority for the
cancellation of the tender did not feature as one of the grounds on which a tender
could be cancelled;

having also taken note of the appellant Company’s observation that no significant
changes to environmental issues have been recorded since the publication of this
tender on the 9th April 2009 thus rendering the stand taken by the evaluation
committee to recommend a cancellation of this tender more unacceptable;
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having heard the contracting authority’s legal advisor (a) state that the contracting
authority had the general right to amend certain elements of the project and (b)
refer to clause 16 of the tender conditions pointing out that this clause provided
that (tender) cancellation may occur where “the economic or technical data of the
project have been fundamentally altered.”;

having also heard Mr Bugeja give his reasons as to why the evaluation committee
recommended that this tender be cancelled, particularly, due to the fact that after
going into the details listed in the tender specifications, the committee noted that
the tender specifications did not cover reference to CO2 emissions;

having taken full cognizance of Dr Scerri’s admittance that it was a state of fact
and that there was no denying that any reference to CO2 emissions had somehow
been overlooked in the tender document’s specifications, terms and conditions;

having also taken note of the fact that, when specifically asked whether the
evaluation committee had examined the technical aspect of the offers received,
since it could have been the case that bidder/s could have met the desired levels of
CO2 emissions even if such a requirement was not included in the tender
specifications, the evaluation committee’s chairperson replied that once the
committee noticed that no reference was made in the tender document to CO2
emissions, all was rendered futile, hence the committee’s immediate
recommendation to the contracting authority’s management to cancel the tender;

having taken note of Dr Zammit Dimech’s contention that in recommending the
cancellation of the tender the evaluation committee had acted ‘ultra vires’;

having heard comments relating to the fact that since one of the tests that a car had
to undergo as part of the VRT concerned CO2 emissions, there appeared to be no
need for other tests of the same kind and that, as a consequence, the inclusion of a
clause specifically mentioning CO2 emissions, albeit helpful, was by no means
pivotal as it was a condition which was operative ‘sine qua non’, regardless of
whether it was mentioned or not;

reached the following conclusions, namely:

1. The PCAB feels that, whilst it is true that the contracting authority has its rights,
yet it is only fair to also recognise that even tenderers have the right to be
protected against arbitrary decisions taken elsewhere.  The PCAB cannot allow
scenarios where contracting authorities become totally oblivious of the fact that
participating tenderers, generally, incur considerable preparatory costs when
compiling an offer. In this context, the PCAB concludes that each party had rights
and obligations which needed to be strictly observed and adhered to.

2. The PCAB feels that the phrase “fundamentally altered” implied that a change had
to be a considerable change and that due to the fact that environmental
considerations in the provision of works and services have been taken into account
for a number of years, the PCAB cannot envisage that anything so significant has
taken place with regard to environmental issues concerning cars between the 9th of
April and the 6th of July 2009, necessitating the cancellation of the tender.  Indeed,
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the representatives of the contracting authority were unable to point out any such
issues when asked to do so.

3. The PCAB agrees with the appellant Company’s legal representative who argued
that the fact that when one is entrusted with membership in an evaluation
committee, this did not, automatically, give one the right to (a) examine the tender
specifications; (b) recommend that the tender in question be cancelled and that (c)
future tender specifications should be altered.  It is agreed that, in doing so, an
evaluation committee would be acting ‘ultra vires’.

4. The PCAB opines that only two months had passed between tender publication
and tender cancellation and that the reason given to justify the cancellation of the
tender, i.e. CO2 emissions, had already been debated in public for a number of
years and had even been reflected in the last budget.  As a consequence, the PCAB
feels that such a recommendation did not fall within the list mentioned in Clause
16 of the tender document which highlighted the procedure for cancellation of
tender, namely where “Cancellation may occur”

As a consequence of (1) to (4) above this Board finds in favour of the appellant
Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Also, the PCAB suggests that the contracting authority in question proceeds with the
adjudication of this tender by (a) re-admitting all participating tenderers and (b)
ensuring that vehicles being offered by all three participating tenderers contemplate
the existing legal safeguards in respect of CO2 emission levels.

Alfred R Triganza Athony Pavia Edwin Muscat
Chairman Member Member

17 August 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 163

Advert. No. CT/185/2009; CT/2163/2009

Provision of School Transport for Students with Special Needs for Scholastic

Year 2009-2010

This call for tenders was, for a contracted estimated value of € 390,800 was published
in the Government Gazette on 15.05.2009.  The closing date for this call for offers
was 07.07.2009.

Four (4) different tenderers submitted their offers.

On 14.08.2009 Messrs Transport Services For Disabled Persons Cooperative Ltd
filed an objection against the decision by the Contracts Department not to award it all
the routes included in this tender when it had submitted the cheapest overall offer.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 9.09.2009 to discuss this objection.

Present for the hearing were:

Transport Services for Disabled Persons Cooperative Ltd (TDP Ltd)
Dr Michael Zammit Maempel Legal Representative
Mr Mario Muscat Chairman TDP

Ministry of Education, Culture, Youth and Sport (Education Department)
Dr Stephen Zammit Legal Representative

Evaluation Committee:
Mr Tonio Briguglio Member
Mr Franco Costa Secretary

Peppin Garage Ltd
Dr Franco Debono Legal Representative
Dr Marion Camilleri Legal Representative
Mr Raymond Abela Representative
Mr Joseph Abela Representative

Paramount Garage Ltd
Dr Aldo Vella Legal Representative
Mr Leo Grech Representative

Department of Contracts
Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.
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Dr Michael Zammit Maempel, on behalf of Transport Services for Disabled Persons
Cooperative Ltd (TDP Ltd), the appellants, hereinafter referred to as TDP Ltd,
explained that the objection put forward by his client was based on ‘costings’.  He
elaborated by stating that this claim was made in the sense that his client had
submitted that if the Company were to be awarded the whole contract it would offer a
15% reduction on all the quoted rates and, in which event, Dr Zammit Maempel
claimed that the package offered by his client would have been the cheapest.  Dr
Zammit Maempel informed the PCAB that his client had been rendering this service
to the Education Department for a number of years with practically no complaints.
He concluded that besides rendering a good service, the discounted price offered by
his client would be saving the Education Department up to €32,000 per annum.

Dr Stephen Zammit, on behalf of the Education Department, referred to para. 18
Annex II of the tender document which stated, among other things, that:

“The award may be given to more than one tenderer.”

He also explained that a route could not be serviced by more than one contractor.

Mr Franco Costa, secretary of the evaluation committee, informed the PCAB that the
chairman of the evaluation committee was abroad on official duties and that the
PCAB had been duly informed.

The Chairman PCAB requested clarifications as to whether the 15% reduction on all
the rates quoted by the appellant Company in case awarded the entire contract could
have amounted to a conditional tender.

Dr Zammit Maempel argued that the contracting authority had the prerogative to
award this contract to more than one bidder but in this case that would mean a
financial loss to the contracting authority.  He added that the tender document did not
preclude tenderers from resorting to an overall reduction in the individual rates quoted
in their submission.

The Chairman PCAB noted that, according to the table at page 4 of the evaluation
report, the appellant was awarded the routes at the full rate that he quoted and not at
the discounted rate.

Mr Mario Muscat, Chairman of TDP Ltd, wondered how the contracting authority
was reluctant to save about €32,000 annually all the more when his Company had
been delivering this service to the department without any complaints for a period of
five years.    He added that his cooperative could offer the discount because if it were
to be awarded all the routes it would have been able to organise work in such a
manner that it would result in a mitigation of overall operational costs.

The Chairman PCAB, while conceding that the discount offered made sense on the
basis of economies of scale and similar factors, insisted on establishing whether a
tenderer could offer a discount across the board which could condition the decision of
the contracting authority.  He added that the public procurement regulations did not
allow tenderers to introduce conditions in their submissions.
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Dr Zammit Maempel argued that the discount offered did not come out of a hat but
that the discount was based on technical and logistical considerations and could not
therefore be considered as a conditioning of the tendering process.

Mr Costa explained that the evaluation committee had to consider 25 routes and that
tenderers could quote for one or more routes.  He further explained that, according to
the comparative table in page 4 of the evaluation report under the column titled
“Tenderer 1”, two prices were indicated, i.e. the full rate and the rate discounted by
15%, whereas one rate was indicated against the other two administratively compliant
tenderers 3 and 4.  Mr Costa referred to route 1 and stated that in that case Tenderer 3
was the cheapest even in relation to the discounted rate offered by the appellants and
so were the other routes that were awarded to Tenderers 3 and 4.

Mr Costa informed the PCAB that the department requested bidders to provide a
driver for each and every route and added that, under “Instructions to Tenderers for
Service Contracts” para. 3.1 “Selection Criteria”, tenderers had to submit in respect of
each driver the driving licence (para. b), the ADT Driver Tag (para. c) and the police
conduct (para. d).    Mr Costa remarked that in spite of the fact that the appellant
Company had provided 25 drivers, on checking the documentation submitted, it
resulted that in respect of four (4) of the said drivers, the appellant Company either
did not submit the driving licence or the ADT tag, or else, those submitted had
expired thus rendering these drivers non-compliant.  Mr Costa argued that,
consequently, the appellants did not, effectively, provide the 25 drivers required to
cover the 25 routes.  Mr Costa remarked that, in these circumstances, the evaluation
committee could not award all the 25 routes to the appellant Company but, at most,
could only award it 21 routes.  Needless to say, continued Mr Costa, in the
circumstances, the15% discount could not be applied so much so that the appellant
Company was awarded 10 routes at the full rate quoted and not at the discounted rate.

Mr Muscat remarked that with regard to the expired ADT tags - one of which was his
own - these were exchanged by the ADT on the presentation of the police conduct,
which conduct certificate he claimed was taking some six weeks to be issued.  He
maintained that the ADT tags were still valid because they could not exchange them
since they had not been issued with the required police conduct certificate.

Mr Costa confirmed that there were other tenderers who did not present all the
documents in respect of their drivers and that these bidders were treated in the same
way.

Mr Costa conceded that the evaluation committee did not ask for clarifications with
regard to the ADT tags.

Mr Muscat contended that, although certain tags had expired, they were still valid
because the ADT knew about the problem that operators were encountering and also
due to the administrative problems arising from the restructuring process that the
ADT itself was going through.   Dr Zammit Maempel remarked that this situation was
similar to that with regard to personal ID cards where, in most instances, these had
expired but were still in use.

Mr Costa confirmed that the evaluation committee could not take into account the
15% reduction offered by the appellant Company because the committee could not
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award all the routes to the appellants since out of the 25 drivers submitted four (4) of
them did not meet requirements.

Dr Zammit Maempel asked how was it that the department did not seek a clarification
on this point when such a clarification could save the public coffers some €32,000
annually.

Mr Muscat remarked that a driver could have mistakenly presented the old licence
instead of the renewed one.  Furthermore, Mr Muscat added that he could replace any
of the drivers referred to in his submission any time.

The Chairman PCAB stressed that the responsibility to ensure that the tender
documentation was in place rested with the tenderer and not with the contracting
authority.  He added that the evaluation committee adjudicated an offer on the
documents presented.

Mr Costa went through the tender submission of the appellant Company and indicated
that

(i) the licence of Mr David Axisa had expired on the 2nd March 2008
(ii) Mr Emanuel Mifsud submitted his ADT tag and police conduct but not his

driving licence
(iii) Mr Mario Muscat presented an expired ADT tag

Mr Muscat contended that he had repeatedly contacted Mr Micallef Pule’ at the ADT
for these tags but the latter kept on telling him that, as a priority, the ADT had first to
deal with taxis and minibuses.

Mr Anthony Pavia, a PCAB member, remarked that it would appear that even the
disqualification of one driver would render inoperative the 15% overall reduction in
the rates quoted by the appellant Company.  Mr Pavia drew the attention of Mr Costa
to what the evaluation committee stated in letter dated 10th August 2009, in the sense
that the bidders recommended more drivers than were necessary and that they had
enough drivers who were fully compliant to cater for all the routes that can be
assigned to each bidder.   On the same lines the Chairman PCAB asked Mr Costa to
explain the second paragraph of page 3 of the evaluation report in respect of T1 –
Disabled Persons Cooperative Ltd (TDP):

“TDP proposed 25 drivers.  Each driver had to present the driving licence, the
ADT tag and the police conduct.  4 drivers had one of these items missing or
had the driving licence/ADT tag expired.  However, even though these 4
drivers are not taken into consideration, TDP would still be able to fulfil the
targets set out in the tender document.  Each vehicle proposed by TDP was up
to specifications.”

Mr Costa remarked that those declarations had to be seen in the light of the fact that
each bidder had enough drivers to cover the routes awarded as per table in page 4 of
the evaluation report.  As an example Mr Costa referred to the fact that the appellant
Company was awarded 10 routes and had presented 21 drivers who were compliant.
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Mr Costa remarked that the evaluation committee considered each route on its own
merit taking into account the 15% discount quoted by the appellant Company.   He
added that even if the appellant Company had presented 25 compliant drivers the
committee would not have considered the 25 routes as one lot but it would have still
considered each route on its own because it did not want to be conditioned by the 15%
overall discount.

At this point the Chairman PCAB asked Mr Costa whether had the appellant
Company had everything in order with regard to the 25 routes, would he have
considered the 15% overall discount which meant a saving of €32,000 to the
taxpayer?

Dr Stephen Zammit, intervening on behalf of the contracting authority, expressed the
opinion that the appellant Company did not condition the tendering process by
offering the 15% discount because it did not condition the quality of the service
requested but it was rather an option, namely an alternative price.

Mr Costa remarked that if the situation was such, he thought that the evaluation
committee might have sought appropriate legal advice but since none of the bidders
were fully compliant with regard to all 25 drivers that question did not arise.   He
added that even if a bidder submitted one driver less than the 25 requested then that
bidder could not be considered for the award of all the routes.  Mr Costa contended
that the method used by the evaluation committee was fair and transparent because it
took into account which bidder was the cheapest lot by lot and recommended the
award accordingly.

Mr Costa informed the PCAB that none of the members of the evaluation committee
were present except for Mr Tonio Briguglio.  The latter stated that, albeit he was not
present when the evaluation report was drawn up, yet he was confirming to those
present that he agreed with the contents of the report.

Mr Muscat claimed that although his cooperative was delivering the service with
regard to vehicles with lifters, it often happened that the Education Department gave
out work for the transport of persons in wheelchair to contractors using chauffeur
driven cars with the consequence that wheelchairs were carried in luggage booths and
disabled persons were seated in back seats.  He added that his complaints with the
Education Department in this regard fell on deaf ears.

To a direct question by the Chairman PCAB, Mr Costa declared that he could not
confirm whether the department carried out on-the-spot checks during the contract
period to ensure that the service given met the conditions of the contract.  However,
he added that he could safely say that the department did monitor the execution of
contracts in some way.  Mr Costa remarked that the evaluation committee checked the
vehicle numbers submitted by bidders with the records held at the ADT and it had
noted that the number plates themselves were indicative that these vehicles were
intended for the transportation of disabled persons.

The Chairman PCAB made it clear to those present that the responsibility of the
PCAB was to ascertain that the tendering process was conducted in a correct and
transparent manner and that all bidders were on a level playing field.  He added that
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complaints which concerned other public entities should be directed to the appropriate
authorities.

Mr Muscat maintained that, as far as his cooperative was concerned, its ADT tags
were in order and that he was assured by ADT officers that his drivers could continue
to use the ADT tags in their possession.  With regard to the driving licence which had
expired on the 2nd March 2008, Mr Muscat remarked that Mr David Axisa must have
overlooked the fact that his licence should have been renewed acknowledging,
however, that, in itself, that was not a justification for one not to renew the licence.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 25.08.2009 and also through their verbal submissions presented during the
public hearing held on the 9.09.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the appellants’ claim that if the Company were to be awarded
the whole contract it would offer a 15% reduction on all the quoted rates, saving
the Education Department up to €32,000 per annum;

having also taken note of the fact that tenderers had to submit in respect of each
driver the (a) driving licence, (b) ADT Driver Tag (c) police conduct and that on
the same subject matter Mr Costa stated that in the appellant Company’s tender
submission (1) the licence of Mr David Axisa had expired on the 2nd March 2008,
(2) Mr Emanuel Mifsud submitted his ADT tag and police conduct but not his
driving licence and (3) Mr Mario Muscat presented an expired ADT tag;

having considered the issue that, in view of the fact that four of the 25 drivers as
submitted by the appellant Company in its tender submission were not compliant
with tender specifications, the evaluation committee could not award all the 25
routes to the appellant Company but, at most, could only award it 21 routes and
that, in the circumstances, the15% discount could not be applied so much so that
the appellant Company was awarded 10 routes at the full rate quoted and not at the
discounted rate;

having heard the arguments brought by Mr Muscat, representing the appellant
Company, for not having four drivers’ documentation according to the required
specifications including (a) the point raised about the fact that although certain
tags had expired, they were still valid because the ADT knew about the problem
that operators were encountering and also due to the administrative problems
arising from the restructuring process that the ADT itself was going through and
(b) the fact that a driver could have mistakenly presented the old licence instead of
the renewed one and (c) the fact that, with regard to Mr Axisa’s driving licence
which had expired on the 2nd March 2008, the appellants’ representative stated
that, whilst it might have been that his employee must have overlooked the fact
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that his licence should have been renewed, yet admitted that, in itself, that was not
a justification for one not to renew the licence;

having noted Mr Muscat’s remark that he could replace any of the drivers referred
to in his submission any time;

having heard Mr Costa state that there were other tenderers who did not present all
the documents in respect of their drivers and that these bidders were treated in the
same way;

having also heard Mr Costa state that the evaluation committee considered each
route on its own merit taking into account the 15% discount quoted by the
appellant Company adding that, even if the appellants had presented 25 compliant
drivers, the committee would not have considered the 25 routes as one lot but it
would have still considered each route on its own because it did not want to be
conditioned by the 15% overall discount;

reached the following conclusions, namely:

1. The PCAB opines that the responsibility to ensure that the tender documentation
is in place rests with the tenderer and not with the contracting authority and that
since an evaluation committee adjudicates an offer on the documents presented by
the tenderer on the closing date of the call in question, then it is only licit to expect
that the absence of such document/s from the tender submission / package be
adversely considered by such committee during the evaluation process;

2. The PCAB feels that the views expressed by the representative of the appellant
Company provided it with no comfort whatsoever, especially when the lack of
presentation of such documentation was, contemporaneously, contrastingly
blamed on the ADT, as well as, on an oversight by an employee thus giving, in the
said circumstance, more credibility to the evaluation committee’s decision to
discard the tenderer’s (the appellant Company’s) 15% reduction proposal;

3. The PCAB feels that in view of ‘2’ above the decision taken by the evaluation
committee to ignore the 15% overall reduction in the rates quoted by the appellant
Company was justified as the absence of the full compliance of the entire list of
drivers (namely 21 out of 25 drivers) as submitted by the appellant company
rendered the application of such discount inoperative.

As a consequence of (1) to (3) above this Board finds against the appellant Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza Athony Pavia Edwin Muscat
Chairman Member Member
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22 September 2009

PUBLIC CONTRACTS APPEALS BOARD

Case No. 164

Advert No. 251/2008 – CT/2608/2008

Tender for Developing Leaders for Change and Innovation in Tourism Business

Development and CPD for Tourism Senior Management.

A meeting was held at the PCAB meeting hall at the Department of  Contracts on
Friday, 18th September at 08.45 on the specific subject of the admissibility or
otherwise of the objections filed by (i) Dr Norval Desira LL.D. on behalf of Logos

Societa Cooperativa and (ii) Dr Luigi A Sansone LL.D. on behalf of Misco

Outlook Consortium.

Present

Public Contracts Appeals Board:

Mr Anthony Pavia Acting Chairman
Mr Edwin  Muscat Member
Mr Carmel Esposito Member

Logos Societa Cooperativa

Dr Norval Desira Legal Representative
Dr Gaetano Gaglio

Misco Outlook Consortium

Dr Luigi A Sansone Legal Representative
Mr Morgan Parnis
Mr Hilary Caruana
Mr David Bezzina

Economic and Management Consultancy Services Ltd (EMCS) Consortium

Dr Adrian Delia Legal Representative
Dr John Gauci Legal Representative
Mr Lawrence Mizzi
Mr George Papagiorcopulo
Mr Lou Bondi

Malta Tourism Authority - Evaluation Committee:

Mr Francis Albani Chairperson
Ms Sarah Azzopardi Member
Mr Patrick Attard Secretary
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Department of Contracts

Mr Francis Attard Director General (Contracts)
Mr Bernard Bartolo Assistant Director, EU Related Procurement

At the start of the meeting Mr. Anthony Pavia informed all present that Mr. Triganza,
the Chairman of the PCAB had advised him that as he was indisposed he would not
be present to chair the meeting and he had asked him to take the Chair in his stead. All
interested parties did not find any objection for the hearing to be chaired by Mr Pavia.

In his introductory speech the Acting Chairman emphasised that the sole purpose of
this meeting was specifically to discuss the issue of admissibility or otherwise of the
objections filed by the appellants and not the grounds that lead to the discarding of
their bids.  He said that in spite of the fact that PCAB had already examined the issue
and formed an opinion and carried out the necessary consultations, for transparency’s
sake, it was decided to hold this preliminary sitting to hear also the opinion of all the
parties involved for this purpose he assured the interested parties that the Board would
be keeping an open mind..

Dr Norval Desira, legal representative of Logos Societa Cooperativa (Logos), started
by making reference to letter dated 25 February 2009 that was sent by the Department
of Contracts to his clients.  He said that he was assuming that a similar letter was also
sent to all other participating tenderers.   He said that in the introduction of this letter
it was stated that:

Thank you for participating in the abovementioned tender, however I
regret to inform you that this open tender procedure has been cancelled.

He claimed that in previous tenders such letters never started with such a statement,
that is, ‘the tender procedure has been cancelled’ and his clients could not interpret
this to mean otherwise – that the tender procedure was totally cancelled and that it
was going to stop there. The lawyer acknowledged that the tenderers were also
informed that they could appeal to this decision but he argued that the drafting of the
letter indicated that they could have objected to the decision regarding cancellation
and not the discarding of their tenders. Subsequently one of the participating tenderers
appealed and it appeared that the Director of Contracts did not raise the issue of
cancellation, proceeded with the appeal and the appellant’s objection was upheld by
the PCAB.

Dr Desira said that on 31 July 2009 the Director of Contracts issued another letter as
he was obliged to do by law but in this instance, conscious of the mistake or
misinformation or confusion created in the first letter, the wording usually used when
tenderer/s was/were disqualified was used, namely:

‘You are hereby being notified that in terms of Clause 82, Part XII of
Legal Notice No 177 Public Contracts Regulations 2005, the General
Contracts Committee has recommended that unless any objection is
received the financial proposals (prices) relative to the tender which
qualified for this stage are to be opened on Thursday 6th August 2009 after
12.00 p.m. at the Committee Room of the Contracts Department.
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However, your tender is not among the selected ones since it has been
adjudicated as administratively non-compliant ….’

In this letter they were also informed that they could object to this decision.  He said
that Regulation 82 (4) of the Public Contracts Regulations inter alia specified that
‘the affected tenderer and any person having or having had an interest…’ could
submit a complaint and therefore, his clients ‘having had an interest’ acted
accordingly.

Here, Mr Pavia intervened by stating that the bone of contention was whether, after
already having been given a period of 10 calendar days in which to appeal, any
tenderer or any other interested party could be given another opportunity of four
working days to file an objection.

Dr Desira explained that once in the first letter they were informed that the tender had
been cancelled they could only appeal against that decision.   He alleged that in the
first appeal the reason of cancellation of tender was never raised.  Logos’s lawyer
maintained that it was only in this instance that there was the right of appeal to the
discarding of tenders. It was sustained that when the Director of Contracts decided to
cancel, the tendering procedure was terminated. However, following the PCAB’s
decision, whereby it recommended that EMCS Consortium be re-admitted in this
open tender procedure for further evaluation, the Director of Contracts, evidently, had
re-activated the tendering process.  Subsequently, the tenderers who have had an
interest submitted their complaint.

During the proceedings, when the PCAB asked why they did not file an objection
after the receipt of letter dated 25 February 2009, Dr Desira replied that it was the
prerogative of the Director of Contracts to cancel the tender and, in his opinion, they
could only appeal against that decision.

Dr Luigi A Sansone, legal representative of Market Intelligence Services Co Ltd
(MISCO), concurred with the arguments brought forward by Dr Norval Desira.   The
lawyer sustained that it was clear that the letter of the 25 February 2009 referred to a
decision of cancellation of the tender procedure and that the participating tenderers
were informed that the tender was being terminated. He said that when tenderers were
asked ‘If you intend to object to this decision’, the Director of Contracts was referring
to the cancellation of the tender procedure.  Dr Sansone argued that, when the appeal
by one of the parties was upheld by the PCAB and re-admitted in the evaluation
process, the tendering process was automatically re-activated. He sustained that the
letter of the 31 July 2009 received by his client, was the first communication that
entitled them to appeal against the decision for the discarding of their offer and on the
basis of the fact that they “have had an interest” in obtaining this particular contract,
his clients decided to appeal.

Dr Sansone contended that the argument raised by Dr Delia on behalf of EMCS
Consortium in his written submission that their letter of complaint was irregular since
it was addressed to the PCAB instead of the Director of Contracts was frivolous. He
said that Regulation 82 (4) specified that  ‘A complaint by the affected tenderer and
any person having or having had an interest in obtaining a particular public contracts
must reach the Department of Contracts’ and also stipulated that such complaint must
be accompanied by a deposit.  He maintained that their complaint was valid,
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considering  the fact that (i) their letter was acknowledged as being received at the
Registry of the Department of Contracts and (ii) it was accompanied by the
appropriate deposit.

At this point, Dr Desira intervened by claiming that the party that was objecting to the
filing of their complaint had no ‘locus standi’ in this appeal because their complaint
was filed in terms of Regulation 82, that is, after the evaluation of the second package
and not Regulation 83, that is, at award stage. He said that EMCS Consortium, being
the participating tenderer that has qualified for the final stage, would be considered as
having an interest only after the opening of the Third Package. It was explained that
the difference between Regulations 82 and 83 was in the procedure for the submission
of the appeal, whereby under the former, a complaint could be filed by any tenderer
whose tender was discarded at any stage of the Separate Package Procedure, while
under the latter, an objection could be filed by any tenderer whose offer reached the
final stage of the award procedure.  As a consequence, the remaining participating
tenderers including the tenderer to whom the contract would be recommended for
award would have an interest only after the opening of the Third Package.  He
contended that the after the first or second package the issue would be solely between
the discarded tenderer/s and the Director of Contracts.  He pointed out that in this case
the Director of Contracts did not raise any complaint on the appeals submitted by
Logos and Misco.  Dr Desira sustained that they should not look at the procedure in a
rigid manner. He claimed that the Director of Contracts was the only person who
could stand up, declare that he had made a mistake when he communicated the right
of appeal and as a consequence would withdraw the relative letter.  Alternatively,
although he had his doubts, the PCAB could raise an ‘ex officio’ on the matter.
However, he was certain that the party that was making the objection had no ‘locus
standi’ in this appeal.

Dr Sansone added that if the objecting party was going to argue on points of
procedure that were so frivolous, they would be obliged to point out that EMCS
Consortium, that was insisting on the opening of the packages in its favour, was an
entity that legally did not exist.

Dr Adrian Delia, Legal Representative of EMCS Consortium, said that he was trying
to limit himself to legal matters rather than to allegations or to frivolous issues. He
sustained that the most important document that needs to be analysed was the PCAB’s
decision of the 28 April 2009 wherein it was stated that:

‘As a consequence of (1) to (5) above, this Board finds in favour of the
appellant Company and recommends that the tenderer be re-admitted in this
open tender procedure …’.

Dr Delia claimed that this decision was issued by the highest body in the procedure of
the public contracts appeals.  The lawyer said that, after hearing the appeal filed by
one of the three discarded tenderers (EMCS Consortium), the PCAB decided that the
appellant party should be re-admitted in the tendering process.   He insisted that the
right of appeal was given by law and not as stated by Dr Desira that this was given by
Director of Contracts.  EMCS Consortium’s legal representative said that his clients
had appealed from the decision for discarding of their tender in terms of law and the
PCAB had issued the relevant decision.



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

319

He did not agree with the appellant parties’ opinion that they could not appeal
following the Director of Contracts’ decision to cancel the tender.  Dr Delia sustained
that the Director of Contracts made a mistake when he gave the tenderers whose
tenders had already been discarded another chance to appeal.  He said that the appeals
procedure was stipulated in the Public Contracts Regulations.   It was emphasised that
the Director of Contracts had originally cancelled the tender procedure because all
three participating tenderers were disqualified.  He explained that, in the letters of the
25 February 2009 the Director of Contacts informed each tenderer separately (i) about
the reasons for the discarding of their respective tenders and (ii) that they could object
to the decision regarding their disqualification.  All three tenderers had the
opportunity to appeal against this decision in terms of the regulations but two of them
chose not to file an objection.  The PCAB heard the complaint submitted by the other
participating tenderer and decided to re-admit the said tenderer into the evaluation
procedure.  He said that, if a right of appeal existed, at this stage the other parties
could only appeal against the decision regarding the opening of his client’s third
envelope by indicating the reasons why it should not be opened and not appealing
from a decision that was taken in February regarding the disqualification of their
tenders.  He said that it never happened before that after going through a whole
process, including a PCAB’s decision, a request was made to start afresh.

With regard to the issue of ‘locus standi’, Dr Delia said that he could not understand
how Dr Desira arrived at the conclusion that his clients had no ‘locus standi’
considering the fact that they had arrived at a stage when their Third Envelope was
going to be opened and a decision was subsequently taken not to open it.

Dr Delia said that if there was a mistake in the letter sent by the Director of Contracts
to the participating tenderers, it was made when he invited them to appeal from the
decision, which ironically was made in the Errata Corrige dated 31 July 2009 whereby
those involved were informed that an official objection had to be filed against a
deposit €17.000 (not as previously notified €34,000).  However, Dr Delia said that
such a mistake provided neither rights nor appeals because a right of appeal was
provided by law and not by what was stated by the Director of Contracts. He claimed
that the basis of their appeal was this letter because previously the other parties never
stated that the other tenderer who was re-admitted by the PCAB should not have been
re-instated.  Dr Delia said that from the documentation presented and from today’s
submissions, it appeared that the appellants were stating that their right of appeal
started from here. He emphasised that from a legal point of view, a right of appeal
was provided by the law and not by what was stated by the Director of Contracts.

During these proceeding Mr Francis Attard, Director General (Contracts) and Mr
Francis Albani, Chairman of the Evaluation Committee took the witness stand and
gave their testimony under oath.

On cross examination by the PCAB Mr Francis Attard, Director General Contracts,
explained that around February 2009 none of the offers received for this tender was
found to be fully compliant with the tender conditions. He claimed that in the
prevailing circumstances they had no alternative but to cancel the tender.  Mr Attard
said that this decision was published and confirmed that a letter was sent to all parties
concerned informing them of their right to object to that decision.  He said that only
one objection was received, which was upheld by the PCAB.  In its decision the
Appeals Board recommended that the tenderer (EMCS Consortium) be re-admitted in
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the tendering procedure. The Director General (Contracts) said that the Evaluation
Committee was obliged to evaluate that offer.  He said that they had to await the
outcome of this exercise because there was no guarantee that the tender was going to
be found fully compliant considering the fact the three participating tenderers were
disqualified at an early stage.  However, in actual fact, after concluding its evaluation,
the Evaluation Board drew a fresh report to the General Contracts Committee,
wherein it was indicated that this offer was technically fully compliant while the
offers of the other two tenderers were not compliant, and therefore recommended the
opening of the 3rd Package of the EMCS Consortium,.

In reply to a specific question by the PCAB the witness said that he did not think that
the Evaluation Board had evaluated the other tenderers’ offers again.

Continuing, Mr Attard said that after publishing the new recommendations, they gave
the tenderers whose offer was discarded the right of appeal from that decision.
Replying to another question by the Appeals Board, the witness said that the right of
appeal was provided in terms of Regulation 82 of the Public Contracts Regulations,
wherein it was specified that any bidder that was disqualified had a right to appeal
from that decision.

Here, his attention was drawn by the PCAB that at that stage none of the tenderers
was being disqualified.  Mr Attard responded by stating that when they were stating
that one out of three tenders was fully compliant, then, the other two were being
disqualified.  However the PCAB pointed out that the other two tenderers had already
been disqualified and therefore he thought that at that stage only the bidder who was
re-instated in the evaluation process could file an objection, obviously, if found to be
not fully compliant.  Dr Delia intervened by stating that only one bidder could be
disqualified at that stage.

Dr Desira responded by stating that the PCAB’s decision did not affect the other
participating tenderers because the juridical relationship was between the Director of
Contracts and each participating tender individually.  To substantiate his argument,
Dr Desira said that they were not even a party in EMCS Consortium’s appeal. He
added that considering the fact that the Director of Contracts had testified that the
decision concerned the cancellation of the tender, they could only appeal against that
decision and not the discarding of their tender.  Here, the PCAB drew his attention
that the tender was cancelled as a consequence of the fact that the offers of all
participating tenderer were discarded.  However, Dr Desira reiterated that,
independently from the consequence, the tendering procedure was cancelled.  On the
other hand, Dr Delia insisted that it had been established that the tender was cancelled
due to the fact that all three bids were not found to be compliant.  He said that on 25
February 2009 all participating tenderers were informed of the reasons why they were
disqualified and therefore if they wanted to be re-admitted in the evaluation process
they could have appealed from that decision.

Continuing, Dr Desira insisted that once the tender was cancelled they could only
appeal against that decision.  He said that in his opinion the Appeals Board made a
mistake because first it had to consider whether the decision to cancel the tender was
correct or not and such findings should have been part of its decision.  Dr Desira
insisted that, in case of disqualification, Regulation 82 did not provide that other
participating tenderer had or should be considered as having an interest. He sustained
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that a participating tenderer was to be considered as having an interest only at award
stage.    The lawyer, to substantiate his argument that at that stage they had no ‘locus
standi’, said that they were not even notified about the appeal.  He argued that after
the PCAB’s decision, the Director of Contracts had re-activated the tendering process
and as a consequence even the right of appeal was to be re-activated. Dr Desira
claimed that the right of appeal started from the moment the process was re-activated
because, when the tender was re-activated, the process had to start again from that
moment they were disqualified.

Dr Delia said that the regulations did not permit this.  He said that the appellants did
not state why they did not appeal after the receipt of letter dated 25 February 2009 and
which article in the Public Contracts Regulations permitted that a tenderer could
appeal twice from the same reason of disqualification.  He contended that the
appellants were not disqualified in the second stage (after the PCAB’s decision)
because they had already been disqualified during the first evaluation. He insisted that
after the PCAB’s decision only one tenderer remained in the process. He said that
although in the introduction of letter dated 25 February 2009 they were informed that
the ‘open tender procedure has been cancelled’, in the same letter they were also
given the reason for the discarding of their offers and the opportunity to object to this
decision.  He insisted that a tenderer had a right to appeal from the same decision only
once.

When the PCAB asked Mr Attard for his comments on these arguments, it was stated
that, in his opinion, every time a decision was taken regarding the discarding of any
particular tender, the affected tender should be given a right to appeal.  He said that in
this case the decision to disqualify was taken twice, that is, in February and in July,
and therefore every time a decision was taken, the affected tenderers were given the
right to appeal.  He explained that after the PCAB’s decision, the tendering procedure
was re-activated and the Evaluation Committee submitted a fresh report wherein it
was stated that one tenderer was fully compliant and the other two were not. Mr
Attard sustained that the right of appeal was applicable again on the basis of this
decision.

Dr Desira intervened by stating that after the Director of Contracts’ decision to cancel
the tender there was an appeal which was upheld and consequently the tender
procedure was re-activated.  He said that there was another evaluation and
subsequently they gave the right of appeal to everybody. Here, Dr Delia insisted that
it should be established whether there had been a re-evaluation of all tenders.

At this point, replying to a specific question by the PCAB, Mr Attard said that it was
the Evaluation Board that could confirm or otherwise if the bids of all tenderers were
re-examined.  However, he added that the second recommendation was different from
the first in the sense that whilst in the first report all tenders were found to be not
compliant, in the latter report it was stated that one bidder was compliant and the
other two were not.

When asked by the PCAB about the fact that in the letter of the 25 February 2009 the
reasons why tenders were not compliant appeared to be secondary to cancellation of
tender, Mr Attard acknowledged that they might have included the conclusion before
indicating the details.
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On cross examination by Dr Norval Desira,  Mr Attard declared that in their letter
dated 25 February 2009 the right of appeal was given in terms of Regulation 83 (final
award or cancellation) and not Regulation 82 (4) (disqualification). In fact he
confirmed that the period within which tenderers were requested to file their appeal
was more than the four working days stipulated under latter regulation. It was
established EMCS Consortium had filed their appeal after more than 4 working days.

On taking the witness stand, Mr Francis Albani, Chairperson of the Evaluation
Committee was cross examination by the PCAB. He testified that they did not re-
examine the offers of the appellants because according to the PCAB’s decision they
had to examine only the offer of the tenderer who was re-admitted in the procedure
for further evaluation, namely that of EMCS Consortium.

In his concluding remarks, Dr Desira said that from the testimony given by the
Director of Contracts it had been established that in his letter of the 25 February 2009
the participating tenderers were given the right of appeal against the decision
concerning the cancellation of tender and not the disqualification of tenderers as
EMCS Consortium’s legal representative was alleging.  This was due to the fact that
the tenderers were requested to file their objection by noon of Monday 9th March 2009
which was the period of ten calendar days within which they had to file their objection
in terms of Regulations 83, that is, in case of award or cancellation of tenders. It was
remarked that this period was more than the 4 working days allowed for filing a
complaint under Regulation 82 (4) for the discarding of any particular tender.

Dr Desira reiterated that, at the moment the tender had been cancelled, the tender
procedure was terminated and so they had to follow those instructions.  He said that
his clients did not have ‘locus standi’ in EMCS Consortium’s appeal because their
juridical relationship was solely with the Director of Contracts and not with other
participating tenderers.

Dr Desira emphasised that the PCAB did not decide on the Director of Contracts’
decision regarding the cancellation of tender but on the disqualification of EMCS
Consortium’s tender. It was also stated that after the PCAB’s decision, the Director of
Contracts decided to re-activate the tender process and referred the file to the
Evaluation Committee to continue with the evaluation process because the three
participating tenderers were found to be non-compliant at an early stage of evaluation
of Package Two.  The lawyer said that they did not expect the Evaluation Committee
to re-evaluate their tender once a decision had already been taken on their bid, but he
insisted that their bids were still an integral part of the process.

Dr Desira argued that once (i) the process was re-activated (ii) the evaluation process
of Package Two was concluded and (ii) the Evaluation Board drew up a fresh report
with its final recommendations, then the Director of Contracts was obliged by law to
inform his clients about the decision regarding the discarding of their tender and to
give all disqualified tenderers the right to appeal from that decision.  The lawyer said
that his client, having that right, filed an appeal against the discarding of their tender.
Dr Desira maintained that Dr Delia’s argument that, if their appeal would be upheld,
the fourth tenderer would have a right to file another appeal did not apply.

Here, Mr Pavia asked Dr Desira to elaborate because in his reference to the letter of
the Director General Contracts of the 25th February it appeared that he was
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disassociating the disqualification from cancellation.  Dr Desira responded by stating
that, if they knew that there were three tenderers and all three were disqualified, the
Director of Contracts could have informed them that they were disqualified and
therefore there would be  no need to inform them that ‘this open tender procedure has
been cancelled’ because the right of appeal was stipulated in the law.  He argued that,
in the prevailing circumstances, it was not the case that the process was cancelled due
to the disqualification of all three participating tenderers. Dr Desira said that the
process would end automatically either if none of the three participating tenderers
filed an appeal or if the three of them would have appealed and lost their appeal. He
insisted that the Director of Contracts decided to cancel the tender but not because no
one qualified.   In actual fact, from the testimony given by the Director of Contracts, it
had been established that the right of appeal was given on the basis of cancellation,
that is, in terms of Regulation 83 re final decision and not because of disqualification.

In his final verbal submissions, Dr Sansone said that if they were to analyse the
contents of the letter of the 25 February 2009, they would notice that the Director of
Contracts had informed them about their right of appeal in terms of Regulation 83 (1)
of the Public Contracts Regulations which specified that:

Any tenderer who feels aggrieved by a proposed award of a contract
and any person having or having had an interest in obtaining a
particular public supply, public service or public works contact and
who has been or risks being harmed by an alleged infringement may,
within ten calendar days of the publication of the decision, file a
notice of objection at the Dept of Cont or the contracting authority
involved as the case may be. Such a notice of objection shall only be
valid if accompanied by a deposit equivalent to one per cent of the
estimated tender value..’

He explained that between the 25 February 2009 (date of notification letter re
decision) and the 9 March 2009 (latest date allowed for filing their objection)  there
were 10 calendar days and the deposit of Euro 34,000 represented 1% of the estimated
tender value.

Dr Sansone remarked that the terminology used in the letter of 31 July 2009 was
completely different wherein it was specified that:

 ‘You are hereby being notified that in terms of Clause 82, Part XII of
Legal Notice No. 177 Public Contracts Regulations 2005’

and

‘the appeal has to be lodged by 12.00 noon of Thursday 6th August,
2009 against a deposit of Euro 17,000.’

Dr Sansone maintained this was the first time that they were requested to submit a
complaint in terms of Regulation 82 (4) wherein affected tenderers whose tender had
been discarded had a right to appeal against such decision within four working days
from date of notification and such complaint had to be accompanied by a deposit of
0.5% of the estimated tender value.
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He explained that on 25 Feb 2009 they were notified that (i) everything was cancelled
(ii) their tender was administratively non compliant and (iii) they were given the right
to present their objection by not later than 9 March 2009 against a deposit of 1% of
the estimated tender value, that is, in terms of Regulation 83 (1).

Dr Sansone emphasised that the right to submit a complaint for the discarding of their
tender in terms of Regulation  82 (4) was given to his clients only once, that is, on 31
July 2009 because on 25 February 2009 they were given the right to appeal against
the decision of cancellation within the period of 10 calendar days within which to
appeal in terms of Regulation 83 (1).

Finally, he reiterated that following the receipt of letter dated 31 July 2009, they had
submitted their complaint as stipulated in Regulation 82 of the Public Contracts
Regulations, because although their letter was addressed to the PCAB, it had reached
the Department of Contracts within the stipulated four working days and against a
deposit of 0.5% of the estimated tender value.

Dr Delia concluded his verbal submission by stating that he was of the opinion that
once the regulations specified that an appeal had to be presented at the Department of
Contracts, MISCO should have addressed their letter of complaint to the Director of
Contracts and not to the PCAB. He pointed out that Regulation 83 (2) (h) stipulated
that:

 ‘The Director shall forward all the documentation related to any
appeal case to the Chairman of the Appeals Board who shall then
proceed as stipulated in Part XIV.’

He contended that this was a procedural requirement stipulated in the regulations and
therefore should have been followed by all appellants.

Dr Delia remarked that in his introductory speech the Acting Chairman PCAB drew
the attention of those present that this sitting was purposely held to discuss solely the
admissibility or otherwise of the appeals submitted by Logos and Misco.    He said
once the other party conceded that the right of appeal was given by the law and not by
the Director of Contracts, then that issue was resolved.

He explained that there were only two methods of appeals, either 82(4) in case of
disqualification of tender or 83 in case of award. Dr Delia emphasised that Regulation
that was applicable for the purpose of this sitting was the former because they were
discussing whether the appeals submitted by the disqualified tenderers were
admissible or not.  He contended that their appeals were not admissible because both
tenderers were disqualified in February 2009.  EMCS Consortium’s legal
representative said that, however, in spite of the fact that they were notified in
February about their right to object to the decision that their offers were discarded,
Logos and MISCO failed to appeal by the 9th of March 2009.

Dr Desira pointed out that when Mr Albani was asked by the Chairperson of the
PCAB whether they had re-examined the tenders of the appellants, the reply given
was in the negative. It was established that the Evaluation Committee only evaluated
the tender submitted by his clients because the PCAB decided that EMCS Consortium
had to be re-admitted in this open tender procedure for further evaluation.  He
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sustained that in this instance there was no other disqualification and that the
Evaluation Board in its second report reproduced the reason for disqualification in
respect of the appellants because their offers were not even evaluated.  As a
consequence, the Director of Contracts could not give the right of appeal under
Regulation 82 (4) because in his letter dated 31 July 2009 reference was made to the
previous disqualification.  Dr Delia contended that in his letter dated 25 February
2009 the Director of Contracts had already indicated the reason for disqualification
and also informed them of their right of appeal.  In this letter each participating
tenderer was notified that ‘The tender submitted by you was administratively non
compliant since… (tenderers were notified separately with the reasons why their
tender was discarded) If you intend to object to this decision…’. Dr Delia said that this
was the decision for disqualification.  He claimed that the appellants were not
disqualified twice.

Dr Delia insisted that in view of the fact that their tenders were discarded months ago
their objection was not admissible.

Dr Norval Desira said that if Dr Delia’s argument was correct then EMCS
Consortium’s appeal was invalid because the appeal from disqualification should have
been presented in terms of Regulation 82 (4).  However, Dr Delia responded by
stating that they were not discussing that appeal, on which there had already been a
decision by the PCAB.

At this stage the public hearing was brought to a close and the PCAB proceeded with
the deliberation before reaching its decision.

This Board,

having noted that both the appellants, had objected to the decision taken by the
General Contracts Committee to disqualify their tenders;

having also noted that prima facie it appeared that the appellants had been granted
the right of appeal by the Director General (Contracts);

having decided to call a meeting with the sole purpose of deciding whether or not
the appeals are to be admitted;

heard the submissions by Dr Norval Desira on behalf of Logos Societa
Cooperativa where it was argued that his clients had not submitted their appeal in
the first instance because the letter by the Director General (Contracts) stated
clearly that the tender had been cancelled and only incidentally referred to his
client’s tender being non compliant, and that the right to appeal had only been
granted in terms of Regulation 83 of the Public Contracts Regulations;

having also noted Dr. Desira’s contention that the proper right of appeal to his
clients was only granted by the second letter of the 31 July 2009 ;

having heard Dr. L. A. Sansone argue on behalf of his clients, Misco Outlook
Consortium the right of appeal given in the letter of the 25.02.09 was only given
in terms of Regulation 83 (1), so much so that a period of 10 days was allowed for
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the submission of the appeal and that the relevant regulation only specified that -
Any tenderer who feels aggrieved by a proposed award of a contract and any
person having or having had an interest in obtaining a particular public supply,
public service or public works contact and who has been or risks being harmed by
an alleged infringement may, within ten calendar days of the publication of the
decision, file a notice of objection at the Dept of Cont or the contracting authority
involved as the case may be. Such a notice of objection shall only be valid if
accompanied by a deposit equivalent to one per cent of the estimated tender
value..’

having also noted Dr. Sansone’s contention that the only real right of appeal was
granted by the Director General’s letter of the 31 July 2009 which stated that -
‘You are hereby being notified that in terms of Clause 82, Part XII of Legal
Notice No. 177 Public Contracts Regulations 2005’ and ‘the appeal has to be
lodged by 12.00 noon of Thursday 6th August, 2009 against a deposit of Euro
17,000.’

having heard Dr. Sansone state that although the letter of appeal had been
addressed to the PCAB it had been in fact delivered to the Director of Contracts
accompanied by the relative deposit and had been acknowledged by him;

having noted Dr A. Delia’s arguments on behalf of his clients Economic and
Management Consultancy Services Ltd (EMCS) Consortium, that the relevant
Regulation for the sitting was Regulation 82(4) because the discussion was
whether the appeals submitted were admissible or not, and his contention that they
were not admissible because both tenderers were disqualified in February 2009
and had failed to appeal by the 9th of March 2009 ;

having heard Mr. F. Attard’s evidence that after the PCAB’s decision, the
tendering procedure was re-activated and the Evaluation Committee submitted a
fresh report wherein it was stated that one tenderer was fully compliant and the
other two were not. Mr Attard sustained that the right of appeal was applicable
again on the basis of this decision.

having also heard Mr Attard admit that that in the letter of the 25 February 2009
the reasons why tenders were not compliant appeared to be secondary to
cancellation of tender,  and that they might have included the conclusion before
indicating the details;

having heard Mr F. Albani state that the adjudication board had not re-examined
the tenders of the two appellants in the second instance;

reached the following conclusions, namely:

1. The particular tender is a tender regulated by regulation 82 of LN 177 of 2005.

2. According to sub-regulation 82(4): A complaint by the affected tenderer and any
person having or having had an interest in obtaining a particular public contract
must reach the Department of Contracts or the contracting authority involved, as
the case may be, within four working days from the date of notification of the
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decision and such complaint shall be accompanied by a deposit of 0.5% of the
estimated tender value, which deposit shall only be refundable if the Appeals
Board finds in the tenderer’s or other person having or having had an interest in
obtaining a particular public contract’s favour: Provided that the deposit shall in
no case be less than Lm250 or more than Lm 25,000.

3. The period granted by law to object to such a decision is therefore four working
days to be calculated from the date of notification of the decision.  the evidence
shows that the notification was given by letter dated 25 February 2009,  and that
the objections by Logos Societa Cooperativa and Misco Outlook Consortium were
in fact filed after the expiry of the four working days.

4. The term established by law is mandatory and any objections filed after that term
should be discarded.

5. The fact that at any stage of the proceedings, the appellants might have been
misguided by the Director of Contracts or by any other person with respect to the
appeals procedure does not change the legal requirements of the appeal.

6. The appeals should therefore be discarded on the basis that they were filed outside
the period stipulated by the regulations

As a consequence of (1) to (6) above:

The Public Contract Appeals Board finds the filing of both appeals not to be
admissible.

In view of the new evidence heard during the meeting and consequent on the above
decision the Board recommends that the Department of Contracts should review the
validity or otherwise of the appeal lodged by EMCS Consortium (case reference
No.148).

Anthony Pavia             Edwin Muscat              Carmelo Esposito
Acting Chairman Member Member

14 October 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 165 and Case No. 166

Advert No CT/A.015/2009; CT/2392/2008

Service Tender for the Provision of ICT Training Programmes on behalf of

MCAST

This call for tenders with an estimated contracted value of € 4,205,629 was published
in the Government Gazette on 12.05.2009.  The closing date for this call for offers
was 25.06.2009.

Four (4) different tenderers submitted their offers.

On 11.09.2009 Messrs Future Focus Ltd and St Martin’s Education Services Ltd,
separately, filed an objection against the decision arrived at by the Department of
Contracts wherein it was claimed that the tenders submitted by the said appellants did
not satisfy the tender conditions with regard to accessibility because they were not
compliant with the ‘Access For All’ [Design Guidelines].  As a result, the said offers
were disqualified from the tendering process.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 18.09.2009 to discuss this objection.

Present for the hearing were:

Future Focus Ltd

Dr Peter Fenech LL.D. Legal Representative
Mr John Galea
Ms Rosanne Galea
Mr Raymond Grillo (House of Representatives)

St Martin’s Education Services Ltd (a.k.a St Martin’s Institute of

Information Technology)

Dr Louis Cassar Pullicino LL.D. Legal Representative
Mr Charles Theuma
AIC Hector Zammit
AIC Christian Spiteri
Mr Emanuel Deguara (Apex Ltd)

Computer Domain Ltd.
Dr Edward Gatt LL.D Legal Representative
Mr Nick Callus

Malta College of Arts, Science and Technology (MCAST)

Dr Peter Caruana Galizia LL.D. Legal Representative
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Evaluation Board

Ms Charlotte Attard Chairperson
Mr Mario Attard Secretary
Mr Dennis Attard Evaluator
Mr Raymond Azzopardi Evaluator
Mr Oscar Borg Evaluator

Department of Contracts

Mr Francis Attard Director General Contracts
Mr Bernard Bartolo Asst Director EU Related Procurement

National Commission Persons with Disability (KNPD)

Mr Joseph M Camilleri Chairperson
Mr Alfred Bezzina Executive Director
Architect Joseph Spiteri

After the Chairman’s brief introduction, the appellants were invited to explain the
motives of their objections.

Dr Peter Fenech, on behalf of Future Focus Ltd, explained that his client was
disqualified from this tendering process due to an erroneous interpretation of the term
‘accessibility’ in the light of what was admissible by law and in terms of what was
laid down in the tender specifications.  Dr Fenech then quoted from document marked
Clarification 1 dated 15th May 2009 issued by the Department of Contracts:

“Bidders must ensure that steps are taken to prevent any discrimination based on
sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.  In particular, buildings have to be accessible to all, including wheel
chair users.

During the technical adjudication process the adjudication board shall request
the Kummissjoni Nazzjonali Persuni b’Dizabilita’ (KNPD) to audit and certify or
otherwise that the buildings where the service will be provided is accessible.
Bidders whose buildings fail KNPD certification shall be disqualified.”

The appellants’ lawyer further stated that the said clarification was issued also in
terms of the Equal Opportunities Act which dealt with, among other things,
‘accessibility’.

At this point he quoted from letter dated 4th September 2009 concerning the reasons
for his client’s disqualification referring to a particular sentence which stated that …
“All three buildings in your offer did not conform with the Access for All [Design
Guidelines].”

Dr Fenech stated that this was the crux of the matter because that was not what was
requested in the tender specifications and that it was not even what was required by
law, as regards to ‘accessibility’.  Dr Fenech maintained that there were different
interpretations of ‘accessibility’ and cited the case ‘KNPD vs. Michele Peresso Ltd’
where the Court of Appeal decided that dealing with accessibility did not mean
dealing with equality.
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Dr Fenech remarked that the yardstick used in this tender to assess accessibility was
not laid down in the tender specifications or in the apposite legislation.

The appellants’ legal advisor mentioned the issue of ‘conflict of interest’ and reported
that, if necessary, he would present witnesses in this regard.

Dr Louis Cassar Pullicino, on behalf of St Martin’s Education Services Ltd, the other
appellant Company in this joint public hearing, remarked that his client’s complaint
concerned the non-observance of the principles laid down in the Public Procurement
Regulations, namely the principles of ‘transparency’ and ‘equal treatment of all
operators’.  He maintained that Clarification 1 referred to earlier on indicated that the
adjudication board not only developed a consultation relationship with KNPD with
regard to accessibility but the KNPD became part and parcel of the adjudicating
process such that in the event that the KNPD did not issue its certification to a bidder,
that bidder had to be disqualified as was the case with his client.   As a result, claimed
Dr Cassar Pullicino, the KNPD assumed a very important, pivotal role in the
adjudicating process of this tender.

Dr Cassar Pullicino stated that prior to this tendering process his client had engaged
an architect who had been recommended by KNPD, Mr Hector Zammit, to assist him
in rendering his premises in conformity with accessibility.  He remarked that a
situation developed in that, on one hand, a KNPD recommended architect (Mr
Zammit), but acting independently from the KNPD, was carrying out an exercise to
render his client’s premises accessible to disabled persons – where good progress had
been registered – and, on the other hand, the architect detailed by KNPD to inspect his
client’s premises, namely Mr Joseph Spiteri, decided that his client’s premises were
not accessible, which decision led to the rejection of his client’s offer.  Dr Cassar
Pullicino expressed doubt as to whether the brief given by KPND to the architect
charged with the certification of his client’s premises included any reference to the
ongoing independent exercise undertaken by his client with regard to rendering his
premises accessible.  Dr Cassar Pullicino contended that it was not acceptable that his
client had been misguided in this manner.

Dr Cassar Pullicino considered the certification issued on behalf of KNPD by
architect Joseph Spiteri which led to the disqualification of his client’s tender as
premature because he claimed that an exercise was in hand simultaneously whereby
representations were being made before the Reasonableness Board within the KNPD
with the aim of establishing whether the premises belonging to his client were
acceptable from the accessibility point of view.

Another point raised by Dr Cassar Pullicino concerned the applicability of the Access
for All [Design Guidelines].   Dr Cassar Pullicino questioned whether the KNPD
guidelines were applicable to this tendering process and, if so, what weight did these
guidelines carry in the whole tendering process.  He also questioned whether these
guidelines were applicable to premises meant for teaching purposes when this kind of
building was not on the list of premises/activities mentioned in the guidelines
themselves.   Dr Cassar Pullicino claimed that certain equipment installed by his
client was acceptable to the Malta Standards Authority and conformed to European
standards and he further claimed that the premises offered by the successful bidder,
Computer Domain Ltd, did not entirely conform with the guidelines used to assess his
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client’s premises and hence he alleged that not all bidders received the same
treatment.

Dr Peter Caruana Galizia, on behalf of MCAST, explained that whereas the two
appellants were claiming that their premises were compliant with regard to
accessibility in effect they were not.  He added that only two premises were found to
comply, i.e. those of the successful tenderer, Computer Domain Ltd, and those of a
tenderer who had been disqualified on other grounds.  Dr Caruana Galizia remarked
that the adjudicating board had no discretion in this matter as the tender dossier
specified that the premises had to be audited and certified by the KNPD and those
who failed to obtain that certification would be disqualified.  Dr Caruana Galizia said
that the KNPD entrusted architect Spiteri to report on the question of accessibility but,
ultimately, it was the KNPD that issued and communicated the certification to the
adjudication board.  He disagreed with the claim that the KNPD became part of the
adjudicating board because he regarded the accessibility certificate like any other
requirement as was, for example, the bid bond or academic qualifications.   Dr
Caruana Galizia declared that the adjudication board conducted its evaluation in a
transparent manner.  He added that MCAST would probably have preferred that all
tenderers were compliant because of the number of students involved however one
could not overlook the fact that the accessibility certificate was a mandatory
requirement.

At this stage Dr Cassar Pullicino remarked that the works that had been indicated to
his client by architect Zammt had been carried out by June 2009.  Dr Caruana Galizia
remarked that the adjudication board required the certification from the KNPD and
not from the architect engaged by the tenderer.  Dr Cassar Pullicino intervened to
maintain that, according to Clarification 1 cited earlier on, the adjudication board had
included the KNPD as part of the adjudication process.

Ms Charlotte Attard, chairperson of the adjudication board, stated that, in terms of the
tender conditions, the board had to request the KNPD in writing to audit and certify
the buildings in question with regard to accessibility.  She added that the certificates
they got from the KNPD included comments on the premises reported upon.

The PCAB remarked that it was the role of the adjudication board to evaluate the
KNPD’s submissions because ultimately it was the adjudication board that had to
decide and recommend.  In other words, the PCAB felt that there had to be some sort
of counter checking otherwise the whole adjudication process would result to be
based on the judgement of just one person and there would be no scope for an
adjudication board to exist.

Ms Attard replied that the adjudication board did not have the expertise to assess
accessibility issues and reiterated that the tender dossier laid down that those who
failed to obtain the KNPD certification were to be disqualified.   Dr Caruana Galizia
added that all the premises were certified by the same body and, practically, by the
same architect.

Mr Joseph Spiteri, an architect attached to the KNPD entrusted with reporting on
buildings with regard to accessibility issues, gave evidence under oath.  Amongst the
points raised during his evidence, the following issues were discussed or drawn to the
attention of those present, namely:
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The KNPD had engaged Mr Spiteri to report on a number of premises with regard
to accessibility with the main focus being on whether the entrance to the building,
toilets and common areas were in conformity with the ‘Access for All’ [Design
Guidelines].

Mr Spiteri’s brief was to use the criteria laid down in the ‘Access for All’ [Design
Guidelines] issued in 2000 and revised in 2005.

Mr Spiteri read out his reports outlining the reasons why he deemed the said
premises not to be accessible, viz:

Future Focus Ltd had three different premises.  Mr Spiteri initially claimed
that he had inspected the premises located at 8 Magazines Street Floriana
on the 24th March 2009 and reached the conclusion that those premises
were not accessible as laid down in the ‘Access for All’ guidelines. Also,
Architect Spiteri stated that, a month later, he had asked if any alterations
had been effected following his March 24th site visit and having been
informed by the principals that none had been carried out he confirmed his
previous report.  Replying to Dr Fenech’s remark that he did not visit these
premises after having been given this assignment, architect Spiteri replied
that that was so because no alterations had been effected since his previous
audit  In reply to Dr Fenech’s remark that the photos that, on behalf of his
clients, he had submitted with his letter of objection demonstrated that
these premises were rendered accessible with the installation of a
wheelchair lift, architect Spiteri stated that he was aware that these
premises were accessible by a temporary ramp and by a wheelchair lift,
yet, he continued, the criteria laid down in the guidelines indicated a
passenger lift, stair lift or vertical platform but did not mention the
equipment referred to by Dr Fenech because that equipment could not be
used, independently, by a disabled person because, in the circumstances,
the latter would have to be assisted by another person to press the buttons.
Dr Fenech intervened and conceded this but maintained that the premises
were still accessible to disabled persons even if some assistance was
required.

Also, according to Mr Spiteri, the premises at IELS in Sliema had the lift
and the sanitary facilities not in conformity with the ‘Access for All’
guidelines.

Mr Spiteri also stated that:

o to access the Solana Hotel extension in Mellieha one had to go up five
steps

o the lifts leading to the San Frangisk Street entrance and to the main
hotel entrance did not meet the dimensions set out in the guidelines
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o the toilet cubicle was in shell form but could potentially accommodate
an accessible toilet and that certain works on the classrooms were still
underway

The Chairman PCAB observed that the way the tender had been issued, it could,
hypothetically, result that, say, 400 students could be left stranded because the
premises were not accessible to, say, 10 disabled persons.

Dr Caruana Galizia maintained all the way that the tender dossier was very clear that
the tender which did not qualify for KNPD certification had to be discarded.

Architect Spiteri remarked that the Equal Opportunities Act stated that one could not
be discriminated against and explained that the guidelines themselves referred to
‘Access for All’, that is, that everyone could make use of the premises.

Regarding the St Martin’s Institute of Information Technology’s premises located at
Schembri Street in Hamrun, architect Spiteri remarked that:

a. whereas in the MEPA permit there was a ramp leading to the premises,
when he paid the site visit he found a stair platform in place which a
disabled person could use independently but that it did not have handrails
on both sides, its dimension did not conform to the guidelines (1050mm
long and 760mm wide as against 1050mm and 1250mm respectively) and
it was installed on the outside of the building exposed to the elements and
prone to frequent breakdowns/damages;

b. the toilets, along with the library, considered as common facilities, were
not accessible.

Architect Spiteri explained that certain equipment was meant for domestic and private
use but, in this case, the equipment was required for public use and therefore
additional standards had to be respected

Architect Spiteri confirmed that the KNPD had assigned him to ensure whether the
premises were in line with the guidelines and that it was not his role to disqualify
anyone from the tendering process.  He also explained that the KNPD guidelines
applied to all public places, including school facilities, and the guidelines mention
certain buildings, such as public beaches, industrial buildings and hotels, because
these premises had specific characteristics.

At this point the Chairman PCAB remarked that he was not questioning the relevance
of the concept of accessibility but rather in what manner and to what extent one was
implementing accessibility measures.

When cross-examined, architect Spiteri stated that he was not detailed to conduct the
inspections on the premises of Computer Domain Ltd.

Architect Spiteri said that his brief did not include any reference to the consultancy
work carried out by Architect Hector Zammit at St Martin’s Institute of Information
Technology’s premises in Mosta but confirmed that he was made aware of this by Mr
Theuma, the principal of the Institute.
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To the question put forward by Dr Fenech as to whether the three premises presented
by Future Focus Ltd were accessible or not, architect Spiteri answered that they were
not according to the ‘Access for All’ guidelines, which guidelines indicated minimum
requirements.  Whilst confirming that he was one of the team that compiled these
guidelines for the KNPD, yet he declined that he had ever had any connection with
the entities bidding for this tender.

Architect Spiteri remarked that although the Solana Hotel, as such, had a certificate of
accessibility, the premises he was detailed to audit was the Solana Hotel Extension
which had its entrance on Dun Frangisk Street inaccessible because one had to go up
five steps, then another step to enter the first room and even the lift did not conform to
the guidelines.   He added that he was aware that there was access from the garage but
the lift was not compliant and the toilet indicated to him was still in shell form.  He
also remarked that the Solana Hotel was built on two sides of the main street at
Mellieha centre and the two other toilets that had been mentioned by Dr Fenech were
situated on the other side of the road and therefore one had to use the lifts which were
non compliant.

Architect Spiteri agreed that MEPA had approved the plans and not the actual works
carried out and that one no longer required the MEPA compliance certificate to have
water and electricity services installed.

Architect Spiteri declared that he carried out his audits according to the guidelines in
the knowledge that these guidelines would allow any disabled person to use premises
independently, i.e. unaided by third persons.

Dr Fenech then mentioned European Directives EN 108/2004, 95/63/EC; 89/336/EC;
and 2006/42/EC which all referred to platform lifts and stair-lifts and argued that any
such products had to bear a particular mark to be marketed in Europe and asked
architect Spiteri if he was aware that the lift installed by his client was of that type.
Mr Anthony Pavia, PCAB Member, remarked that such a standard was probably
required to manufacture and to sell the product in Europe but it did not necessarily
satisfy accessibility criteria.

Architect Spiteri remarked that standard MSA ENA140 which covered safety of lifts
and stair-lifts and adopted by the Malta Standards Authority in April provided that
stair-lifts and standing platforms were not suitable for use in public situations.

In response to Dr Cassar Pullicino’s remark that the certification was granted by the
KNPD and not by the different architects it detailed to carry out these audits, architect
Spiteri stated that that was the reason why they used the guidelines so that all
architects would use the same yardstick when carrying out such audits.

Mr Alfred Bezzina, Executive Director of the KNPD, gave his evidence under oath.
He explained that the KNPD received a list of premises from MCAST to be certified
for accessibility. Mr Bezzina stated that, for the sake of transparency, the architects of
KNPD had to use a common set of guidelines, which guidelines were drawn up in
2000 and revised in 2005.  He added that they did not revisit those premises which
had already been issued with an accessibility certificate, as was the case with the
premises of Computer Domain Ltd which had been certified after 2005 by architect
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Hector Zammit.  Mr Bezzina said that the other premises were inspected by Architect
Joseph Spiteri.

Dr Fenech presented European Standard for platform lifts EN 81-41 which legislation
he claimed indicated minimum standards far less stringent than those used by
architect Spiteri.  Architect Spiteri remarked that those were standards and not
legislation and added that that same standard indicated that those platform lifts were
not intended for public use.

Dr Cassar Pullicino referred to a report drawn up in 2009 by Architect Spiteri with
regard to proposed tenders concerning the use and dimensions of lifts in public
buildings and quoted from para. 4.7:

“The ‘Access for All’ design guidelines KNPD 2005 provide no guidance as to
where stairlifts may or may not form part of an accessible entrance route.”

In the light of that, Dr Cassar Pullicino asked whether that meant that the ‘Access for
All’ guidelines did not apply to the use of stair-lifts.   Architect Spiteri replied that
another name for stair-lift was platform and that, therefore, he had guided himself by
the dimensions applicable to platforms.

Dr Fenech objected to the submission of the report on premises at Magazines Street
Floriana because architect Spiteri had admitted that he did not visit those premises
after he had been handed his brief by KNPD.  Dr Caruana Galizia remarked that
architect Spiteri had inspected these premises the month before and that he was
informed that no alterations had been effected since then.

Mr Bezzina further explained that, on the basis of reasonableness, the KNPD had
applied certain criteria which were made public, whereby the entrance, the common
areas and at least up to 25% of classrooms had to be accessible which meant that the
KNPD was not insisting that the premises had to be 100% accessible.

Furthermore, Mr Bezzina claimed that, prior to the issue of this tender, and
independently from it, the KNPD had carried out an exercise whereby criteria were
established as to what constituted ‘reasonable’ accessibility – as indicated in the
appropriate legislation - with regard to schools offering computer lessons.

Ms Attard confirmed that the tender covered a period of three years and that it was
adjudicated according to the criteria set out in the tender dossier, no more and no less.
She added that tenderers were asked to indicate how many students could be
accommodated on their premises but that was not an adjudication criterion.

Mr Pavia, a PCAB member, noted that it could have been the case that with the
application of the ‘reasonableness’ criteria a school could accommodate 25% of the
students at ground level and, as a consequence, the issue that the lift leading to the
other floors was not compliant would not arise.  Architect Spiteri confirmed that he
was aware of ‘reasonableness’ criteria, including the 25% classroom space
accessibility.

At this point Dr Fenech intervened to ask architect Spiteri whether he was aware that
32% of the premises at IELS in Sliema were at ground floor and hence compliant,
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architect Spiteri replied that when he visited this site the ground floor looked like a
common area which he was informed was going to be divided by a partition and
acknowledged that the ground floor and the toilet were accessible.

Mr Bezzina intervened to say that MCAST had informed KNPD that it had to certify
the entire building and not solely the ground floor and floors 1 and 2.  Mr Bezzina
remarked that with the application of the ‘reasonableness’ clause of 25% classroom
compliance, albeit it would still be regarded as discriminatory against a disabled
person to make use of the ground floor only – thus not being granted choice and equal
opportunity – yet, that would still be considered reasonably accessible.  Mr Bezzina
reiterated that, in terms of ‘reasonableness’, besides the entrance to the building, the
toilets and the common areas, e.g. the canteen or the library, had to be likewise
accessible.  Mr Bezzina explained that the Reasonableness Board had the role of
advising the KNPD on the issue of ‘reasonable accessibility’ on a case by case basis
and that it was up to the client, the owner of the premises, to request that his/her case
be considered by the Reasonableness Board because it was not possible to have each
and every case considered by the Reasonableness Board.  At that stage Dr Cassar
Pullicino remarked that it would appear that his client’s case was still pending before
that board during adjudication.

Dr Caruana Galizia reiterated that the tender dossier was drawn up in such a manner
that the adjudication board had no discretion but to request the accessibility
certifications from the KNPD and to act on them.

To a questions put forward by Dr Cassar Pullicino, Mr Bezzina confirmed that the
brief given to architect Spiteri was to assess the premises in relation to the ‘Access for
All’ guidelines and taking into account the 25% minimum classroom accessibility
criterion and that, to his recollection, the certifications issued were based on those
considerations and that the KNPD qualified its certifications.  Mr Bezzina also
confirmed that, at the time of issue of the certificates to these clients, the
‘reasonableness test’ was still ongoing and he further confirmed that an agreement
had been reached whereby the premises of St Martin’s were certified as ‘reasonably
accessible’ as required by law.   Mr Bezzina remarked that in this regard the KNPD
had also taken into account the national interest issue which had been raised earlier on
by the Chairman PCAB.  It was also established that the state that premises of St
Martin’s Institute of Information Technology were in at the time that the ‘reasonable
test’ was carried out was the same as at the time architect Spiteri carried out his audit
on the same premises.

To a question put by the PCAB Mr. Bezzina replied that, while the reasonableness
board was also conditioned by the accessibility guidelines, it was also allowed a
degree of discretion.

Ms Attard pointed out that this development occurred after the closing date of the
tender.

Architect Hector Zammit, under oath, declared that he had carried out the audit on the
premises of Computer Domain Ltd at Constitution Street Mosta but could not recall
that he audited the premises at Curate Schembri Street in Mosta.
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Architect Zammit explained that he was engaged by Mr Charles Theuma, principal of
St Martin’s Education Services Ltd, to advice him on rendering his premises
accessible. He recalled that he had given the following advice:

(i) with regard to the entrance he noted that, due to the physical constraints of
these premises, it was not possible to have a ramp with the required gradient
and, hence, he resorted to the installation of a platform lift or a stair-lift;

(ii) with regard to the toilet he admitted that, in relation to the guidelines, it was
longer but narrower and that one did not compensate for the other.  However,
he was made aware that it was a temporary measure as an extension was
planned at the back of the building that would, eventually, cater for adequate
sanitary facilities.  Architect Zammit remarked that, technically, once the
pedestal was removed, the temporary toilet could be used by a disabled
person.

Architect Spiteri remarked that the toilet was in its present form on a permanent basis
because its stone/concrete structure could not be altered and that, in his opinion, this
toilet did not qualify as ‘accessible’ because it was narrow and tapering in form such
that it offered no room for lateral transfer.  Architect Spiteri added that he was aware
that there was an application before MEPA for an extension to that building but he
had to certify the premises as they actually were at that point in time.

Mr Bezzina explained that the main premises of Computer Domain Ltd had been
certified as accessible but the smaller premises did not qualify for certification.  Mr
Bezzina added that the KNPD had entered into a five year agreement with Computer
Domain Ltd subject to certain works being carried out during that period.  Mr Bezzina
was informed that there was an application before MEPA for these works but he did
not actually see the application.

The Chairman PCAB remarked that it appeared that, with regard to St Martin’s
Institute of Information Technology case, the KNPD did not take into account that
there was an application before MEPA for the extension of the building that would
eventually do away with the use of the temporary toilet, whereas, as regards Computer
Domain Ltd the KNPD did take into consideration the MEPA application filed by the
said Company with regard to rendering one of its premises accessible.

Mr Bezzina intervened to explain that Computer Domain Ltd had two schools close to
one another, namely one had large premises – which the proprietor, Mr Nick Callus,
said it could accommodate up to 500 students - which surpassed the 25% classroom
accessibility requirement and the other school was smaller, with Mr Callus, in this
instance, claiming that it could accommodate between 60 and 80 students.  However,
it was agreed that this school is not accessible to disabled persons.

Mr Bezzina continued that the KNPD considered it reasonable to reach an agreement
with Computer Domain Ltd as, in that case, one had the option of placing a disabled
person in the larger school which was accessible and which was situated in the
vicinity of the smaller one and taking into account the commitment undertaken by the
client to eventually render the smaller premises accessible.  Mr Bezzina added that the
same line of reasoning was applied in the agreement reached with St Martin’s.
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In his intervention, Mr Callus, acting on behalf of Computer Domain Limited,
confirmed the agreement mentioned by Mr Bezzina and added that the same
agreement laid down various conditions, particularly, that

a. on the smaller premises he had to hold the same training held on the larger
premises

and

b. eventually, the Company had to render the smaller premises accessible

He concluded that, to date, the smaller premises had not been used for ICT courses
and that use of it would be resorted to only if he had to accommodate more than 500
students.

When asked about these types of agreements, Mr Bezzina remarked that it was not the
role of the KNPD but it was up to the clients to inform MCAST of the agreements
they entered into with KNPD on accessibility issues.

Dr Fenech stated that, with regard to the IELS building, his client had indicated that
32% of the classes were going to be at ground level and asked Mr Bezzina to confirm
whether that met the ‘reasonableness’ criteria.  Mr Bezzina remarked that, apart from
the 25% minimum classroom accessibility one had also to consider that the common
areas and the sanitary facilities were equally accessible.

The PCAB observed that architect Spiteri indicated that the toilet at St Martin’s
Institute of Information Technology was absolutely inaccessible whereas architect
Zammit indicated that a disabled person could make use of it.  Mr Bezzina intervened
in regard to the apparent disagreement between architects Spiteri and Zammit as to the
sanitary facilities offered at St Martin’s Institute of Information Technology.  The
KNPD’s Executive Director expressed the view that both architects agreed that the
toilet was not accessible according to the ‘Access for All’ guidelines with the
difference that architect Zammit declared that it was acceptable on the basis that it
was only a temporary measure.

Architect Zammit confirmed that he used to render his services to the KNPD together
with architects Joseph Spiteri and Valerio Schembri respectively.  He added that in
November 2008 Mr Charles Theuma, acting on behalf of St Martin’s Institute of
Information Technology, had contacted him, on the recommendation of the KNPD,
albeit on a strictly personal basis, to advise him on ‘accessibility’ issues.  He added
that, in giving his advice, he could not overlook the KNPD guidelines but he applied
them with a measure of flexibility, because he held the view that, practically, no
building was fully accessible or entirely inaccessible and, as a consequence, one had
to settle for somewhere in between.

Architect Zammit cited an example where, according to the guidelines, the main
entrance had to be 900 mm.  However, it could be the case that if it were 870mm a
wheelchair could still access these premises.
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The PCAB commented that it seems that, in such cases, it is never black or white but
always a shade of grey and that is the reason why the KNPD had to resort to setting
up a Board of Reasonableness to decide such cases.

Architect Zammit stated that when he used to be engaged by the KNPD to audit
buildings he had to base his assessment on the guidelines in line with the brief given
by the KNPD whereas when he was engaged on a personal basis to give advice to a
client he had the latitude to exercise his own professional judgment in determining
whether a place was ‘accessible’ or not.

With regard to St Martin’s Institute of Information Technology, architect Zammit
considered that the right balance had been found with the installation of a stair-lift
since a ramp that conformed to the guidelines was physically impossible which stair-
lift was 1050 mm x 770 mm leaving one metre for use as stairs.

Architect Zammit contended that the guidelines did not rule out the installation of a
stair-lift on the outside of a building.

He confirmed that, in his private capacity, he had also advised Computer Domain Ltd,
in which case he had recommended that the ramp shared with a shop nearby be left in
place, even if it did not conform, and that a stair-lift had to be installed.  Architect
Zammit noted that section 2.8.3 of the guidelines described the stair-lift but indicated
no dimensions whereas section 2.8.19 indicated the dimensions of platform-lifts and
expressed the opinion that the platform-lift dimensions were being applied to the stair-
lift when the latter was a smaller piece of equipment.  Architect Zammit conceded that
the first preference was a ramp but considered a stair-lift as an acceptable alternative.

At this stage the PCAB, to ensure that the statement was crystal clear, requested Mr.
Bezzina to confirm what he had already stated, i.e. that after the case had been
examined by the KNPD’s Reasonableness Board, there existed an agreement between
the KNPD and St Martin’s Institute of Information Technology whereby the Institute
was declared to be reasonably accessible for the purpose of giving computer lessons.
Mr. Bezzina duly confirmed his statement.

At this stage Dr Fenech and Dr Cassar Pullicino requested to bring forth further
witnesses.  However, after considering the stated purpose behind the calling of these
witnesses, the PCAB ruled that witnesses were required to provide value added to
what had already been presented and the PCAB considered that, at that stage, the
technical and other aspects of the case had already been adequately covered.

At this stage Dr Fenech referred the PCAB to a set of photos which he submitted with
his letter of objection to demonstrate that his client’s premises were in fact accessible.

Mr Joseph Camilleri, Chairman of the KNPD, remarked that the KNPD considered
issues of discrimination as laid down in legislation in the light of three particular
aspects, namely that a

1. disabled person was given choice
2. disabled person’s independence was upheld and
3. disabled person’s dignity was respected
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Mr Camilleri added that the KNPD did not accept inclined platform-lifts that were
installed externally in relatively new buildings because they were exposed to the
elements with the consequence that they often broke down or were unsafe in
inclement weather and those installed inside the building were used as a last resort, for
example, in the case of historical buildings.

Mr Camilleri said that the KNPD preferred a fixed ramp because that provided both
equality and independence.

Mr John Grima, an interested party in Future Focus Ltd’s tender submission, stated
that one aspect that had not been exhaustively mentioned was that at the Solana Hotel
Extension one could access the building from the car park by taking the lift from the
car park itself.

Mr Callus intervened to remark that, as a rule, tenders financed out of EU funds made
provision with regard to accessibility and that tenderers who did not obtain that
certification had to be eliminated.  He added that in this case one had to ascertain also
that the Solana Hotel extension and the IELS school of English had the appropriate
MEPA certificate and licence from the Department of Education to use their premises
for ICT training.  The Chairman PCAB observed that the appellants were disqualified
on grounds of accessibility only.  Mr Callus complained that, even following a
specific request to the Contracts Department, he was not made aware of the reasons
behind the disqualification of the appellants’ offers.  The PCAB explained to Mr
Callus that the practice was that only disqualified tenderers were given the respective
reason/s for qualification.

Dr Fenech explained that the tender specifications did not mention the KNPD
guidelines but stated “including general environment and accessibility for persons
with disability.”  He added that that was explained further in Clarification 1 where it
was specifically stated that “buildings have to be accessible to all including
wheelchair users.”  Dr Fenech stressed that, in addition to those provisions, there was
the Equal Opportunities Act which referred to ‘accessibility’.  He then referred once
again to the Court decision of the 28th September 2007 (Ref: 413/2001), Michele
Peresso vs the KNPD, wherein it was declared that access to a building from a side
entrance instead of the main entrance constituted access in line with the provisions of
the Equal Opportunities Act.  Dr Fenech submitted that:

(i) his client’s premises at the Solana Hotel extension provided access from a side
door, provided adequate sanitary and lift facilities and that, as a  hotel, it had
already been subjected to the accessibility audit;

(ii) with regard to the IELS building in Sliema it had been clarified to MCAST, by
way of letter dated 10th August 2009, that 32% of the area was accessible to
persons with disability which letter he claimed was reflected in MCAST
minutes dated 11th August 2009 which indicated that his client’s reply was
satisfactory; and

(iii) the premises at 8 Magazines Street Floriana had a removable ramp, which still
provided access, in addition to EU standard equipment that provided further
accessibility
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Dr Fenech stressed that, as a consequence, all three premises presented by his client
were accessible.  He pointed out that in one instance the architect engaged by the
KNPD did not visit the premises but based his report on verbal information in the
sense that the premises still were as he had inspected them some time previously.  Dr
Fenech considered it unacceptable that the architect concerned drew up his report
without having visited the site after he had been given his brief by the KNPD.  He
continued that the Equal Opportunities Act referred to ‘accessibility’ and to
‘reasonable’ but did not refer to any guidelines and so the guidelines should not be
considered as if they were cast in stone.   Dr Fenech quoted from the Public Contracts
Regulations (Legal Notice 177 of 2005) section 45 (b):

“the technical specifications shall afford equal access for tenderers and not
have the effect of creating unjustified obstacles to the opening of public
procurement to competition.”

Dr Fenech argued that one had to be careful with the application of the guidelines
because it could be the case that premises would be deemed not ‘accessible’ in terms
of the guidelines, whilst, at the same time, these same premises would be considered
‘accessible’ in terms of the law and in terms of what was requested by MCAST.

On his part, in concluding, Dr Cassar Pullicino stressed the importance of
transparency and consistency in the tendering process.  He argued that from the
evidence produced it emerged that the KNPD acted inconsistently when fulfilling the
task assigned to it by the adjudication board in the sense that architect Spiteri had
testified that his brief was to assess according to the ‘Access for All’ guidelines but,
on the other hand, Mr Bezzina stated that the brief given to architect Spiteri included
the concept of ‘reasonableness’.

Dr Cassar Pullicino pointed out the difference between the two processes, i.e. strict
adherence to the guidelines vs. the ‘reasonableness test’.

He remarked that, on one hand, the KNPD was undertaking an exercise on how to
render premises accessible within the concept of ‘reasonableness’ and, concurrently,
the KNPD was carrying out, on behalf of MCAST, the ‘accessibility certification’ of
premises insisting on strict adherence to its guidelines.

Dr Cassar Pullicino lamented that a tenderer should have had the comfort of knowing
on what grounds/criteria his offer was going to be adjudicated, even with regard to
‘accessibility’, and the assurance that the same method would be consistently applied
to all tenderers.

Dr Cassar Pullicino remarked that it so happened that, on one hand, architect Spiteri
rigidly applied the guidelines with the consequence that he disqualified his client’s
buildings on the grounds of ‘accessibility’ while, on the other hand, the
‘reasonableness test’ conducted by the KNPD led to the same premises in the same
state being declared as ‘reasonably accessible’ as per agreement dated 16th September
2009.

Dr Cassar Pullicino contended that, in this case, the adjudication board divested itself
of its discretion to examine the advice given by the KNPD with regard to
‘accessibility’ and, by doing so, it, effectively, delegated the analysis of the issue of



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

342

‘accessibility’ exclusively to the KNPD.  He argued that, as a result, the KNPD had
become part of the adjudication board, limited to the ‘accessibility’ issue and,
therefore, one had to examine if the KNPD had acted transparently and consistently in
its capacity of adjudicator.

Dr Cassar Pullicino contended that Clarification 1 mentioned ‘accessibility’ and no
reference was made to any ‘guidelines’ or ‘reasonableness tests’ and tenderers were
kept in the dark as to the criteria that were going to be used to adjudicate their offers
with regard to ‘accessibility’.  Dr Cassar Pullicino stated that ‘guidelines’, as the term
suggested, were meant to provide a sort of guide to evaluators and they were not
meant to be applied to the letter. He concluded that the results that emerged from the
audits based on the guidelines were both unreasonable and incorrect.

Dr Caruana Galizia remarked that, in accordance with the tender document, the
adjudication board had to request the KNPD to audit and certify the premises
presented in the offers submitted and that the adjudication board had to disqualify
bidder/s whose buildings failed to obtain the KNPD certification.  He stressed that the
adjudication board had no discretion on the ‘accessibility’ issue.  Dr Caruana Galizia
considered the ‘accessibility certification’ as one of the various requirements set out
in the tender dossier, such as, the bid bond or teachers’ qualifications or the police
conduct certificate in which cases the adjudication board would not go into the merits
of how, for example, the police issued the conduct certificates.   He argued that the
adjudication board had no control over the KNPD as to the architects it engaged to
carry out these audits or on the criteria it used.  Dr Caruana Galizia stated that,
following the KNPD certification, only one school turned out to be compliant and
called upon the PCAB not to disturb the discretion of the KNPD and of the
adjudication board because those requirements emerged from the tender document.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that both the appellants, in terms of their ‘letters of complaint’ dated
11.09.2009 and also through their verbal submissions presented during the public
hearing held on the 18.09.2009, had objected to the decision taken by the General
Contracts Committee;

having also heard the reasons for such appeals relating to the fact that it was
claimed that the said appellants did not satisfy the tender conditions with regard to
accessibility because they were not compliant with the ‘Access For All’ [Design
Guidelines], resulting in their disqualification from the tendering process;

having heard Future Focus Ltd’s legal representative state inter alia that:

(a) it was disqualified from this tendering process due to an
erroneous interpretation of the term ‘accessibility’ in the light of
what was admissible by law, including the Equal Opportunities
Act, and in terms of what was laid down in the tender
specifications;
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(b) it was erroneously being claimed that all three buildings in their
offer did not conform with the ‘Access for All’ [Design
Guidelines]

(c) there are different interpretations of ‘accessibility’ citing the case
‘Michele Peresso vs. the KNPD’ - Court decision of the 28th

September 2007 (Ref: 413/2001) - where the Court of Appeal
decided that dealing with accessibility did not mean dealing with
equality declaring that access to a building from a side entrance
instead of the main entrance constituted access in line with the
provisions of the Equal Opportunities Act;

(d) the yardstick used in this tender to assess accessibility was not
laid down in the tender specifications or in the apposite
legislation explaining that the tender specifications did not
mention the KNPD guidelines but stated “including general
environment and accessibility for persons with disability” whilst
in Clarification 1 it was specifically stated that “buildings have
to be accessible to all including wheelchair users.”;

(e) one had to be careful with the application of the guidelines
because it could be the case that premises would be deemed not
‘accessible’ in terms of the guidelines, whilst, at the same time,
these same premises would be considered ‘accessible’ in terms
of the law and in terms of what was requested by MCAST;

(f) 32% of the premises at IELS in Sliema were at ground floor and
hence compliant as reflected in MCAST minutes dated 11th

August 2009 which had considered the clarification received
from Future Focus Ltd as satisfactory;

(g) his client’s premises at the Solana Hotel extension provided
access from a side door, provided adequate sanitary and lift
facilities and that, as a  hotel, it had already been subjected to the
accessibility audit;

(h) it is to be considered highly unacceptable that an architect
engaged by the KNPD did not visit his client’s premises but
based his report on verbal information in the sense that the
premises still were as he had inspected them some time
previously

having heard St Martin’s Education Services Ltd’s (also referred to as St Martin’s
Institute of Information Technology) legal representative state inter alia that:

(a) that, in his opinion, a tenderer should have had the comfort of
knowing on what grounds/criteria his offer was going to be
adjudicated, even with regard to ‘accessibility’, and the
assurance that the same method would be consistently applied to
all tenderers;
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(b) ‘guidelines’, as the term suggested, were meant to provide a sort
of guide to evaluators and they were not meant to be applied to
the letter;

(c) the adjudication board not only developed a consultation
relationship with KNPD with regard to accessibility but the
KNPD became part and parcel of the adjudicating process such
that in the event that the KNPD did not issue its certification to a
bidder, that bidder had to be disqualified as was the case with his
client;

(d) prior to this tendering process his client had engaged an architect
who had been recommended by KNPD, Mr Hector Zammit, to
assist the institute in rendering the premises in conformity with
‘accessibility’ legal provisions, claiming that the works that had
been indicated to his client by architect Zammt had been carried
out by June 2009;

(e) a situation developed in that, on one hand, a KNPD
recommended architect (Mr Zammit), but acting independently
from the KNPD, was carrying out an exercise to render his
client’s premises accessible to disabled persons – where good
progress had been registered – and, on the other hand, the
architect detailed by KNPD to inspect his client’s premises,
namely Mr Joseph Spiteri, decided that his client’s premises
were not accessible, which decision led to the rejection of his
client’s offer;

(f) the certification issued on behalf of KNPD by architect Joseph
Spiteri which led to the disqualification of St Martin’s Institute
of Information Technology’s tender has to be considered
premature in view of the fact that whilst representations were
being made before the Reasonableness Board within the KNPD
with the aim of establishing whether the premises belonging to
his client were acceptable from an accessibility point of view yet,
concurrently, architect Spiteri was drafting a negative
recommendation resulting in the appellant Company being
disqualified from being further considered;

(g) that from the evidence produced it emerged that the KNPD acted
inconsistently when fulfilling the task assigned to it by the
adjudication board in the sense that architect Spiteri had testified
that his brief was to assess according to the ‘Access for All’
guidelines but, on the other hand, Mr Bezzina stated that the
brief given to architect Spiteri included the concept of
‘reasonableness’;

(h) it so happened that, on one hand, architect Spiteri rigidly applied
the guidelines with the consequence that he disqualified his
client’s buildings on the grounds of ‘accessibility’ while, on the
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other hand, the ‘reasonableness test’ conducted by the KNPD led
to the same premises in the same state being declared as
‘reasonably accessible’ as per agreement dated 16th September
2009;

(i) the applicability of the Access for All [Design Guidelines] was,
in this particular instance, questionable in view of the fact that
the appellant Company was claiming that certain equipment
installed by his client was acceptable to the Malta Standards
Authority and conformed to European standards;

(j) it would appear that his client’s case was still pending before the
Reasonableness Board during adjudication

having heard MCAST’s legal representative state inter alia that:

(a) whereas the two appellants were claiming that their premises
were compliant with regard to accessibility in effect they were
not;

(b) the adjudicating board had no discretion in this matter as the
tender dossier specified that the premises had to be audited and
certified by the KNPD and those who failed to obtain that
certification would be disqualified;

(c) whilst the KNPD entrusted architect Spiteri to report on the
question of accessibility yet, ultimately, it was the KNPD that
issued and communicated the certification to the adjudication
board;

(d) he disagreed with the claim that the KNPD became part of the
adjudicating board because he regarded the ‘accessibility
certificate’ like any other requirement as was, for example, the
bid bond or academic qualifications;

(e) the adjudication board required the certification from the KNPD
and not from the architect engaged by the tenderer;

(f) all the premises were certified by the same body and, practically,
by the same architect

having heard Ms Charlotte Attard, chairperson of the adjudication board state
inter alia that:

(a) in terms of the tender conditions, the board had to request the
KNPD in writing to audit and certify the buildings in question
with regard to accessibility;

(b) the adjudication board did not have the expertise to assess
accessibility issues and reiterated that the tender dossier laid
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down that those who failed to obtain the KNPD certification
were to be disqualified;

(c) the tender covered a period of three years and that it was
adjudicated according to the criteria set out in the tender dossier,
no more and no less;

(d) tenderers were asked to indicate how many students could be
accommodated on their premises but that was not an adjudication
criterion;

(e) the reaching of an agreement whereby the premises of St
Martin’s Institute of Information Technology were certified as
‘reasonably accessible’ as required by law occurred after the
closing date of the tender

having heard architect Joseph Spiteri, an architect attached to the KNPD entrusted
with reporting on buildings with regard to accessibility issues, state inter alia that:

(a) the KNPD had engaged him to report on a number of premises
with regard to accessibility with the main focus being on whether
the entrance to the building, toilets and common areas were in
conformity with the ‘Access for All’ [Design Guidelines] which
guidelines would allow any disabled person to use premises
independently, i.e. unaided by third persons;

(b) the brief given to him by the KNPD was to use the criteria laid
down in the ‘Access for All’ [Design Guidelines] issued in 2000
and revised in 2005;

(c) the reasons why he deemed both the appellant Companies’
premises not to be accessible;

(d) the Equal Opportunities Act stated that one could not be
discriminated against and explained that the guidelines
themselves referred to ‘Access for All’, that is, that everyone
could make use of the premises;

(e) certain equipment was meant for domestic and private use but, in
this case, the equipment was required for public use and
therefore additional standards had to be respected;

(f) it was not his role to disqualify anyone from the tendering
process and that, whilst confirming that he was one of the team
that compiled these guidelines for the KNPD, yet he declined
that he had ever had any connection with the entities bidding for
this tender;

(g) whilst he had inspected the premises located at 8 Magazines
Street Floriana on the 24th March 2009 reaching the conclusion
that those premises were not accessible as laid down in the
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‘Access for All’ guidelines, yet, during the hearing it transpired
that, a month later, he had asked if any alterations had been
effected following his March 24th site visit and having been
informed by the principals that none had been carried out he
confirmed his previous report;

(h) he was aware of ‘reasonableness’ criteria, including the 25%
classroom space accessibility;

(i) when he visited the IELS in Sliema site the ground floor looked
like a common area which he was informed was going to be
divided by a partition and acknowledged that the ground floor
and the toilet were accessible

having heard Mr Alfred Bezzina, Executive Director of the KNPD, state inter alia
that:

(a) the KNPD did not revisit those premises which had already been
issued with an accessibility certificate, as was the case with the
premises of Computer Domain Ltd which had been certified after
2005;

(b) the other premises were inspected by Architect Joseph Spiteri;

(c) the brief given to architect Spiteri was to assess the premises in
relation to the ‘Access for All’ guidelines and taking into
account the 25% minimum classroom accessibility criterion and
that, to his recollection, the certifications issued were based on
those considerations and that the KNPD qualified its
certifications

(d) on the basis of reasonableness, the KNPD had applied certain
criteria which were made public, whereby the entrance, the
common areas and at least up to 25% of classrooms had to be
accessible which meant that the KNPD was not insisting that the
premises had to be 100% accessible and that with the application
of the ‘reasonableness’ clause of 25% classroom compliance,
albeit it would still be regarded as discriminatory against a
disabled person to make use of the ground floor only – thus not
being granted choice and equal opportunity – yet, that would still
be considered reasonably accessible;

(e) the Reasonableness Board had the role of advising the KNPD on
the issue of ‘reasonable accessibility’ on a case by case basis and
that it was up to the client, the owner of the premises, to request
that his/her case be considered by the Reasonableness Board

(f) prior to the issue of this tender, and independently from it, the
KNPD had carried out an exercise whereby criteria were
established as to what constituted ‘reasonable’ accessibility – as
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indicated in the appropriate legislation - with regard to schools
offering computer lessons;

(g) MCAST had informed KNPD that it had to certify the entire
building and not solely the ground floor and floors 1 and 2;

(h) the KNPD had entered into a five year agreement with Computer
Domain Ltd subject to certain works being carried out on
designated premises in Mosta during that period;

(i) following the PCAB’s remark that it appeared that, with regard
to St Martin’s Institute of Information Technology case, the
KNPD did not take into account that there was an application
before MEPA for the extension of the building that would
eventually do away with the use of the temporary toilet, whereas,
as regards Computer Domain Ltd the KNPD did take into
consideration the MEPA application filed by the said Company
with regard to rendering one of its premises accessible, Mr
Bezzina said that, albeit the situation was different, yet, he could
confirm that an agreement had been reached whereby the
premises of St Martin’s Institute of Information Technology
were certified as ‘reasonably accessible’ as required by law;

(j) the KNPD considered it reasonable to reach an agreement with
Computer Domain Ltd as, in that case, one had the option of
placing a disabled person in the larger school which was
accessible and which was situated in the vicinity of the smaller
one, taking into account the commitment undertaken by the
client to eventually render the smaller premises accessible,
adding that the same line of reasoning was applied in the
agreement reached with St Martin’s Institute of Information
Technology;

(k) with regards to the other appellants’ claim, namely Future Focus
Ltd, that, with regard to the IELS building it had indicated that
32% of the classes were going to be at ground level, he argued
that for any premises to meet the ‘reasonableness’ criteria apart
from the 25% minimum classroom accessibility one had also to
consider that the common areas and the sanitary facilities were
equally accessible;

(l) with regard to the apparent disagreement between architects
Spiteri and Zammit as to the sanitary facilities offered at St
Martin’s Institute of Information Technology, he expressed the
view that both architects agreed that the toilet was not accessible
according to the ‘Access for All’ guidelines with the difference
that architect Zammit declared that it was acceptable on the basis
that it was only a temporary measure

having heard Architect Hector Zammit, state inter alia that:
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(a) he had carried out the audit on the premises of Computer
Domain Ltd at Constitution Street Mosta but could not recall that
he audited the premises at Kurat Schembri Street in Mosta;

(b) in November 2008, Mr Charles Theuma, acting on behalf of St
Martin’s Institute of Information Technology, had contacted him,
on the recommendation of the KNPD, albeit on a strictly
personal basis, to advise him on rendering his premises
accessible and had duly submitted his recommendations;

(c) when giving advice on similar issues, whilst not overlooking the
KNPD guidelines, yet, he tends to apply them with a measure of
flexibility, because he holds the view that, practically, no
building is fully accessible or entirely inaccessible and, as a
consequence, one has to settle for somewhere in between:

(d) in his private capacity, he had also advised Computer Domain
Ltd, in which case he had recommended that the ramp shared
with a shop nearby be left in place, even if it did not conform,
and that a stair-lift had to be installed

having heard Mr Nick Callus, state inter alia that:

(a) Computer Domain Ltd had two schools close to one another,
namely one had large premises which Mr Callus claimed to be
in a position to accommodate up to 500 students with the other
school being smaller claimed to be able to accommodate
between 60 and 80 students;

(b) he agreed that the smaller school is not accessible to disabled
persons;

(c) to date, the smaller premises had not been used for ICT courses
and that use of it would be resorted to only if he had to
accommodate more than 500 students;

(d) as a rule, tenders financed out of EU funds made provision with
regard to accessibility and that tenderers who did not obtain
that certification had to be eliminated

having heard Mr Joseph Camilleri, Chairman of the KNPD, state inter alia that the
KNPD considers issues of discrimination as laid down in legislation in the light of
three particular aspects, namely that a

disabled person was given choice
disabled person’s independence was upheld and
disabled person’s dignity was respected

reached the following conclusions, namely:
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1. The PCAB finds that the tender specifications did not clearly lay out the
methodology for assessment (a rigid vis-à-vis a reasonable stand within pre-
defined parameters), as claimed by the representatives of the appellant
Companies, a context which has remained uncontested throughout the
hearing.  It is clear that the subjective element was very much evident
considering the different metric levels suggested or availed of by the KNPD
itself or its designated representatives (the architects) ranging from highly
rigid (Architect Spiteri), reasonable (the KNPD via the Reasonableness
Board) to pragmatic (Architect Zammit);

2. The approach taken by the adjudication panel to refrain from questioning
any interpretation given by the technical person/s engaged, rendered the
presence of the members within the adjudication board a mere formality.
The PCAB cannot support a scenario wherein a single person ends up
deciding on his own during an entire adjudication process, and this for many
a valid reason where no counterchecks are made possible.  The PCAB
argues that similar scenarios are dangerous and likely to vitiate the
‘transparency’ concept that one would normally advocate in public
procurement;

3. The PCAB opines that the fact that two architects entrusted, at one time or
another, either separately, as well as, concurrently, by the KNPD to ensure
that disabled people are given a choice, have their independence guaranteed
and their dignity respected, cannot but be considered equally professionally
held in high esteem.  Both of the said architects have admitted that they
cannot overlook the ‘Access for All’ guidelines whilst conducting their
professional duties and advising on apposite subject matter/s.  Yet, it is quite
evident that, as it normally happens, professional people coming from the
same line of academic fold, tend to embrace different opinions albeit guided
by the same principles.  It is undoubtedly a fact that the said architects
viewpoint as to the way one should interpret ‘guidelines’ is different with
one taking the stringent position, whilst the other assuming a more liberal
and pragmatic approach.  At this stage the PCAB questions as to which of
the two best supports the raison d’être of the competent authority, namely,
the KNPD?  It seems that the latter is more in line with the reasoning and
‘modus operandi’ that the same KNPD advocates and actively operates so
much so that, during the hearing, it was clearly stated by Mr Bezzina that the
KNPD was not insisting that the premises had to be 100% accessible and
that with the application of the ‘reasonableness’ clause of 25% classroom
compliance, albeit it would still be regarded as discriminatory against a
disabled person to make use of the ground floor only – thus not being
granted choice and equal opportunity – yet, that would still be considered
reasonably accessible.  This line of thought already seems to have been put
into practice by the KNPD on a couple of occasions, namely, (a) in reaching
a five year agreement with Computer Domain Ltd and (b) in reaching a
separate agreement with St Martin’s Institute of Information Technology;

4. The PCAB feels that it is evidently clear that the premises offered by both
Computer Domain Ltd and St Martin’s Institute of Information Technology
have satisfied the ‘reasonableness’ criteria as regards ‘accessibility’.  As a
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consequence, the PCAB feels that once there is no contention to this issue
and that the interested party to this, namely the KNPD, is satisfied, then the
PCAB sees no reason to challenge the favourable stand taken by the KNPD
relating to both parties;

5. The PCAB feels that as regards the objection made by Future Focus Ltd
there still exists the likelihood that the assessment has not been adequately
conducted.  The PCAB is not convinced that the rigid stand taken by
architect Spiteri truly reflects the ‘reasonable’ stand adopted by the KNPD’s
Reasonableness Board, especially when one considers that the said appellant
Company, Future Focus Ltd, has still not been examined by the
Reasonableness Board.  As a result, the PCAB retains it opportune that, for
the sake of level playing, the premises in question of Future Focus Ltd be re-
examined by the Reasonableness Board within three working days from the
publication of this sentence.  It is imperative that, following such
examination, the findings should be, formally, forwarded to MCAST and the
DG Contracts within two days from the time the Reasonableness Board
reaches its own conclusions within the three day time frame referred to
earlier. The PCAB is satisfied that following the review by the KNPD’s
Reasonableness Board the whole adjudication process will have been
performed correctly.

As a consequence of (1) to (5) above:

a. in the case (Ref. Case No. 165) of the appeal lodged by Messrs Future Focus
Ltd the PCAB decides that the KNPD’s Reasonableness Board has to re-
examine – following the methodology referred to in the PCAB conclusions
No.5 above - all the premises included in the appellant Company’s original
submission;

b. in the case (Ref. Case No. 166) of the appeal lodged by Messrs St Martin’s
Education Services Ltd the PCAB finds in favour of the appellant Company

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should

in the case (Ref. Case No. 165) of the appeal lodged by Messrs Future Focus Ltd
be momentarily retained by recipient until the formal publication of the
Reasonableness Board’s re-examination and consequent findings.  Should such
findings be in favour of appellant Company the deposit shall be reimbursed to the
said appellant Company;

In the case (Ref. Case No. 166) of the appeal lodged by Messrs St Martin’s
Education Services Ltd should be reimbursed.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

28 September 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 167 and Case No. 168

Advert. No CT/A/007/2009; CT/2426/2008

Service Tender for the provision of Tutoring Services and Hiring of Computer

Labs

This call for tenders with an estimated contracted value of € 494,775 (excluding
VAT) was published in the Government Gazette on 30.03.2009.  The closing date for
this call for offers was 12.05.2009.

Three (3) different tenderers submitted their offers.

On 14.08.2009 Messrs DHM Consortium Ltd and The Computer Training Course Ltd
(TCTC), separately, filed an objection against the decision arrived at by the
Department of Contracts to award this tender to Messrs Allied Consultants Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel J Esposito, respectively, acting as
members convened two public hearings on 16.10.2009 and 26.10.2009 to discuss this
objection.

Present for the first hearing (dated 16.10.2009) were:

DHM Consortium Ltd  (DHM Ltd)
Dr John Bonello Legal Representative
Mr Evan Camilleri Director, Holistic Technologies Ltd
Mr Melvyn Cutajar                                         ECDL Manager, Holistic Technologies Ltd
Mr Robert Mifsud Director Malta Institute of Computer Science
Mr Roland Scerri Deputy CEO Datatrak Group

The Computer Training Course Ltd (TCTC)
Dr George Hyzler Legal Representative
Ms R Galea Training Manager

Allied Consultants Ltd
Dr Antoine Naudi Legal Representative
Ms Christine Caruana Representative
Mr Anthony Mule’ Stagno Representative
Mr Joseph Mercieca Representative

Ministry of Education, Culture, Youth and Sport (Education Department)
Dr Stephen Zammit Legal Representative

Evaluation Committee:
Mr Franco Costa Member
Mr Emmanuel Zammit Member
Mr Dennis Zammit Member
Mr Josef Gauci Secretary

Department of Contracts
Mr Francis Attard Director General
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After the Chairman’s brief introduction, the appellants were invited to explain the
motives of their objections.

Dr John Bonello, legal representative of DHM Consortium Ltd (hereinafter referred to
as DHM Ltd), explained that his client lodged an objection for the purpose of
rebutting reasons quoted by the Department of Contracts for considering its bid as
non-compliant, namely that:

(i) one of the computer labs was not equipped with an air conditioner (a/c)
and

(ii) the six laboratories proposed were equipped with less than 14 computers
per lab

Dr Bonello added that, in his objection, his client also claimed that the recommended
tenderer, Allied Consultants Ltd, was not an ECDL Test Centre and hence could not
provide the mandatory technical services outlined in Part A Section 3 (ii) of the tender
document with the consequence that it would have to subcontract more than 50% of
the value of the contract which, in turn, would breach Part A Section 3 (d) of the
tender document.

With regard to the missing air conditioner, Dr Bonello maintained that, in fact, the
laboratory in question was equipped with an a/c but the members of the adjudicating
committee who inspected the premises did not see it because it was installed behind a
thick curtain and to corroborate his point he produced photographs which he claimed
showed that, in fact, the air conditioner was in place.

Dr Bonello then referred to the number of computers in each laboratory as proposed
by his client and quoted from Clarification No. 2 dated 22nd April 2009 bullet 4:

A maximum of 13 participants should be placed in each computer lab;
sessions with less participants are to be left to the contractor’s discretion.

Dr Bonello remarked that although each computer laboratory had to accommodate a
maximum of 13 participants, it was left up to the contractor to provide laboratory for
fewer participants with the extra expense being borne by the contractor.  He
contended that, in virtue of this clarification, his client could have offered laboratories
that accommodated less than 13 participants and so that was not a valid reason for
exclusion.

Dr Bonello stated that the recommended tenderer was not registered as an ECDL Test
Centre on the ECDL webpage and, as a result, Allied Consultants Ltd could not
provide the core services requested in this tender, i.e. the provision of training and the
ECDL certification, with the consequence that it would have to subcontract these
services which, he alleged, definitely constituted more than 50% of the contract value
and, therefore, was not in line with the conditions of the tender.  Dr Bonello claimed
that since Allied Consultants Ltd was not registered as an ECDL Centre it should not
have been recommended for the award of this tender.

Dr Bonello concluded his opening remarks by stating that, in view of these
explanations, his client’s offer should be considered as compliant with the tender
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specifications and that Allied Consultants Ltd should not be recommended for the
award of this tender since it was not registered as an ECDL Test Centre.

Dr George Hyzler, legal representative of The Computer Training Course Ltd (TCTC
Ltd), explained that instead of offering 5 laboratories as indicated in the tender
document, his client offered 18 of these laboratories.  Dr Hyzler conceded that
although not each and every one of the 18 laboratories proposed met the conditions
set out in the tender document, e.g. with regard to the number of computers in each
laboratory, this proposal provided more laboratories scattered around each of the five
specified areas, providing better accessibility to participants with the latter standing to
gain by being placed in smaller groups as the tutor could give them more personal
attention.

Mr Franco Costa, member of the adjudication board, referred to page 49 Section 1.8
under ‘Specific objectives’ ‘Overview’ of the tender document which, among other
things, stated that:

“Each computer lab will host 13 attendees”

and to page 50 1.8 under ‘Specific objectives’ 1. ‘Computer Labs’ which stated that:

“Each lab must be equipped as follows:

1. 15 PCs including the tutor’s PC ….”

Mr Costa explained that the 15 computers in each laboratory were required to be used
by the participants (13), the tutor (1) and another one to serve as standby.

Dr Hyzler argued that the reason for the disqualification should have been that the
tenderer did not meet the minimum requirements set out in the tender.  He contended
that the fact that during the site visits the adjudication board found a few laboratories
that were not up to the standards requested did not mean that his client did not have 5
laboratories out of the 17 laboratories proposed - because 1 laboratory was later on
withdrawn - up to standard or that it did not meet the overall requirements.  Dr Hyzler
remarked that the adjudication board did not inspect all the laboratories offered by his
client and maintained that his client had more laboratories compliant than the 5
laboratories requested in the tender.  Dr Hyzler added that a tenderer should have been
penalised if the laboratories were not up to standard by the commencement date of the
courses and not for having found shortcomings months before the course starting date.
Dr Hyzler stated that his clients had their own training centres which were available
round the clock whereas those who were going to locate their centres in schools could
make use of them only after school hours.  Dr Hyzler conceded that the tender
document specified that the courses were to be held after working hours but he
maintained that, if the need arose, his client was in a position to hold courses even
during school hours and that was an added value.

Dr Hyzler remarked that

a. PCs were mobile items and that TCTC Ltd possessed hundreds of PCs
which it could make available at any time
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b. his client’s offer was, by far, cheaper than that of the recommended
tenderer

c. his client had 17 years experience in this line of business whereas the
recommended tenderer had no experience and did not even possess the
ECDL Test Centre certificate.

Mr Dennis Zammit, member of the adjudication board, intervening instead of the
chairperson of the Adjudication Board, who on the date of the hearing was
unavoidably absent as she was abroad, remarked that the courses were meant for
parents and teachers to attend at the same time and that was one of the main reasons
why the Department had succeeded in securing EU funding for this project.

On his part, Mr Franco Costa, another member of the adjudication board, explained
that site inspections were carried out randomly and that the venue and date/time were
agreed to by the bidders.  He also explained that the Education Department, the
contracting authority, had (i) divided Malta into four areas with Gozo being the fifth
area, (ii) requested 15 classes per week in each area and (iii) specified that the lesson
had to take place between 17.30 hrs and 20.30 hrs on weekdays and from 09.00 hrs to
12.00 hrs on Saturdays.

Mr Costa also referred to section 1.14 under ‘Logistics and Timing’ at page 54 of the
tender document which stated that:

The contractor is to provide at least 15 classes per week in each one of the
areas and 6 classes per week in area 5.  Each class is to accommodate at least
13 participants.

At that stage the PCAB requested further explanation as to the workings involved and,
as a result, the following calculations were made:

a) 15 (3 labs x 5 days) classes x 13 participants = 195 participants per week for
each area (as per tender conditions)

b) DHM Ltd (Annex 5):
Fgura - Centre at Holistic Technologies:-

Lab 1 = 15 computers with 13 participants (less 1 for the tutor & 1 standby);
Lab 2 = 12 computers for 10 participants (less 1 for tutor & 1 standby) or at
most 11 participants (less 1 for tutor only);
Lab = 11 computers for 9 participants (less 1 for tutor & 1 standby) or at most
10 (less 1 for tutor only)

According to the contracting officials, that worked out at:

i) 32 participants (13+10+9) x 6 (incl. Saturday) classes = 192 participants
per week per area according to adjudication board as against 39
participants (13 x 3 labs) x 5 classes (excl. Saturday) = 195 participants per
week per area requested in the tender document;
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ii) 34 participants (13+11+10) x 6 classes = 204 participants per week per
area according to DHM Ltd which made no allowance for the
extra/contingent computer in each class as indicated in one of the
documents.

Mr Costa pointed out that para. 8 of the letter of objection submitted by DHM Ltd
clearly demonstrated that this firm interpreted correctly that in each class 1 computer
was earmarked for the tutor and another one was required as standby or whatever,
such that it had indicated that a laboratory with 15 PCs accommodated 13 participants
and that a laboratory with 12 PCs accommodated 10 participants.

Mr Costa informed those present that the Department had targeted this course for
1,700 participants but in fact 2,083 persons had applied for these courses.

At this stage Mr Zammit stressed that the participants/tutor ratio as laid down in
Annex II section 1.8 (2) ‘Provision of ECDL tutors and invigilators’ stood at 13:1
and, as a result, one could not have a laboratory that accommodated more than 13
participants in order to compensate for another laboratory that accommodated less
than 13 participants because the 13:1 student/teacher ratio in each class had to be
respected.

At this stage Dr Bonello pointed out that, in its letter of the 7th August 2009, the
Contracts Department stated that DHM Ltd proposed computer laboratories with less
than 14 PCs (not with less than 15 PCs) per laboratory and so he contended that even
the Contracts Department was not including the extra/contingent PC in the equation.

Following this, the Chairman PCAB intervened to state that any adjudication board is
expected to carry out its evaluation according to specifications laid down in the
apposite tender document and not according to what is stated elsewhere.

Dr Stephen Zammit, legal representative of the contracting authority, remarked that
once DHM Ltd did not provide for 13 participants in each class/laboratory then its
submission was not compliant with the tender conditions.  He added that the
clarification did not alter the participants/tutor ratio but made it clear that the
contractor could provide more than 3 laboratories in an area with a lower
participants/tutor ratio – which event would be to the advantage of participants - so
long as the number of participants per area was satisfied and any that any resulting
additional cost would be borne by the contractor.

Dr Bonello insisted that, in his view, his client had satisfied the requirements of the
tender document in the sense that he provided computers for 34 participants which,
when multiplied by 6 classes per week, worked out at 204 as against the required 195.
At the same time, Dr Bonello conceded that except in the case of laboratory 1, these
workings did not take into account the extra computer that the adjudication board was
insisting upon.

At this point the issue of the missing air conditioner was discussed.

Mr Costa remarked that the photos he took during the site inspection demonstrated
that one of the laboratories did not have the required air conditioner.  On hearing Dr
Bonello’s explanation that the air conditioner was, in fact, installed and, on realising
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that, when the photo was taken, the air conditioner was not visible as its view was
obstructed by a thick curtain, the adjudicating board accepted the explanation given
by the appellant Company and decided not insist on this issue.

Dr Hyzler explained that there were five designated areas and each had to have at
least one centre and each centre had one or more laboratories/classes.  He claimed that
in his offer his client proposed 18 centres.

Mr Costa reported that, during the random inspections at the centres proposed by
TCTC Ltd, the adjudication board noted certain shortcomings, such as, no air
conditioning equipment was installed and that certain centres, such as the one in
Gozo, were going to be housed in a different place than that identified in the tender
submission.  Mr Costa remarked that, after the closing date of the tender, TCTC Ltd
had informed the adjudication board that action was either (i) already being taken, or
(ii) that it will soon be attended to in order for certain shortcomings to be rectified.

He added that on seeking the advice of the Contracts Department as to whether the
modifications effected after the closing date of tender were to be taken into account
for evaluation purposes, the adjudication board was advised that the developments
that occurred after the closing date of the tender should not be taken into
consideration as that would amount to a change in the offer which was deemed illegal.

The Chairman PCAB noted that the tenderer had only to be up to standard in five
centres, each with at least 1 laboratory having 15 PCs, and with at least one centre in
each of the five designated areas, when TCTC Ltd submitted 17 such centres.  Dr
Hyzler submitted that TCTC Ltd’s technical manager was abroad and so he was not in
a position to provide the technical data on his client’s tender submission, however, he
insisted that the adjudication board should indicate to him and to the PCAB that out of
the 17 centres proposed by his client it did not find at least 5 centres which were
compliant with minimum requirements.

Mr Costa stated that the adjudication board randomly visited 7 centres of those
proposed by TCTC Ltd, namely those located at Senglea, Msida, Mtarfa, Mosta,
Rabat, Naxxar and Victoria (Gonzo).  Mr Costa added that, in effect, each centre had
only one laboratory whereas the appellant’s Training Manager present for the hearing,
Ms R Galea intervened to state that the Paola Centre in Area 1 had 2 laboratories, the
B’Kara Centre had 2 classes, the Naxxar Centre had 4 classes and the Gozo Centre in
Area 5 had two classes.

Mr Costa remarked that the adjudication board had gathered evidence that showed
that the centres in Area 3 were not up to standard for the following reasons, viz:

a. the Mtarfa Centre was not equipped with an air conditioner
b. the monitors at the Mosta Centre were out of order;
c. the Rabat Centre did not have the required number of computers and
d. the room was inadequate

Mr Costa concluded that Area 3 did not meet the tender specifications and that these
shortcomings were even listed in the letter of objection submitted by TCTC Ltd.
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Replying to a question by the PCAB, Mr Costa replied that it was the intention of the
contracting authority to award this tender to one contractor.

Dr Hyzler conceded that there were shortcomings with regard to certain centres
proposed by his client and that action was being taken to rectify them as evidenced in
the emails that his client exchanged with the adjudicating board.  He argued that once
computers and projectors were mobile items one tended to make use of them in
different places as and when required and so it was normal practice to set up this kind
of equipment within a relatively short time.  Dr Hyzler contended that the important
thing was that the classes would be properly set up and in good order prior to the start
of lessons and not months before that date.  At that stage, Mr Costa quoted from the
tender submission of TCTC Ltd (pg 41): each centre is equipped with 15 PCs
including the tutor’s and multi-media projector.  Training premises are equipped with
an air conditioner in good working order.  Mr Costa declared that there were other
tenderers who had everything in place at the time of the site inspection.  Following
these comments, Dr Hyzler reiterated his stand on this line of thought.

Mr Costa then proceeded by referring to the issue relating to ECDL Certification.  He
explained that the fact that Allied Consultants Ltd, the recommended tenderer, is the
local representative of Henley Business School was evidence enough that it has the
necessary experience in the organisation of courses considered to be the main service
requested in this tender.

Mr Costa stated that the tender document laid down that the premises where the
exams would be held along with the computer laboratories had to be ECDL accredited
testing centres, which certification was issued by the governing body of the ECDL
and that the recommended tenderer’s hired laboratories also had to be accredited
ECDL testing centres.  Mr Costa stated that on receipt of these objections, the
adjudication board sought the advice of ECDL (Malta) and at that stage he quoted
from the email he sent on the 25th August 2009 to Mr Albert Vella, ECDL (Malta)’s
Project Manager:

As part of the ESF project, we are in the process of ensuring that a particular
contractor is eligible to perform a number of activities related to ECDL.

This contractor, which is not yet recognised by ECDL Malta, is proposing to
hire recognised ECDL testing centres and coordinate ECDL courses and
exams recognised by ECDL Malta).  In view of such facts, do you find any
objections to the operability of the said contractor?  Does the contractor have
the possibility to get recognition by your institution prior commencement of
his services?

Mr Costa then read out the reply dated 4th September 2009 sent by ECDL (Malta)
which, inter alia, stated:

With reference to your query kindly note that ECDL Malta certifies tests
centres to ensure that they have the capability of organising and performing
ECDL tests as required by the ECDL Foundation standards.  As long as the
contractor coordinates testing and certification in any of the ECDL Malta
approved test centres on your behalf then we would have no objection on the
matter.
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“Kindly note that irrespective of the approach taken, the respective test
centre managers in the test centres are ultimately responsible for the
proper administration of the ECDL qualification at their centre”

The Chairman PCAB observed that, whereas in the case of the other tenderers the
adjudicating board saw to it that the premises and the equipment were all in place, it
appeared that by August 2009 the adjudication board had not verified whether the
recommended tenderer was ECDL certified when the closing date of the tender was
the 12th May 2009.  Mr Costa stated that the contractor did not have to be an ECDL
test centre and that the adjudicating board had visited the centres that Allied
Consultants Ltd proposed to hire in connection with this tender and they were ECDL
centres.

Mr Robert Mifsud, representing DHM Ltd, interjected to remark that one of the
centres proposed by the recommended tenderer was in fact one of his sub-centres
because the ECDL system allowed a centre to have sub-centres where tests could be
carried out in the name of that centre.  Mr Mifsud argued that according to what was
stated in the email by ECDL (Malta) he, Mr Mifsud, would ultimately be responsible
for one of the centres proposed by Allied Consultants Ltd.  Mr Mifsud declared that
he had not granted his authorisation to the recommended tenderer to propose his sub-
centre in his tender submission and had no intention of doing so in the future either.

Mr Costa explained that the experience requested in the tender document was not
related as such to ECDL courses but rather to course coordination in which sector
Allied Consultants Ltd had the necessary experience.   He added that tutors with
experience were required to teach ECDL courses.

At this point Mr Costa’s attention was drawn to the fact that he had asked Mr Albert
Vella (ECDL Manager in Malta): Does the recommended contractor have the
possibility to get recognition by your institution prior commencement of his service?,
which, per se, implied that the recommended tenderer was still in the course of getting
the ECDL recognition. On hearing this both appellants queried how was it that their
offers were disqualified because an air conditioner was not in place at the time of the
site inspection and the recommended tenderer was not disqualified for not having the
ECDL recognition at the closing date of the tender!

Mr Costa remarked that it was not the case that the recommended tenderer was going
to sub-contract all the services because he submitted, like all the tenderers, the list of
tutors that were to be deployed on this course.  Mr Costa explained that the contractor
would have to purchase the exams online from overseas, the candidate would be
assessed by the supplier of the exams and then the certificate would be issued on the
skill cards that the Education Department purchased from ECDL (Malta).  Mr Costa
stated that the recommended tenderer had made a declaration that he would be issuing
the certification.  Dr Hyzler insisted that, according to Mr Vella, ECDL (Malta)
Manager, the test centre manager was responsible for ECDL certification and pointed
out that Allied Consultants Ltd was not a certified test centre manager.  Mr Costa
conceded that, as things stood, Allied Consultants Ltd was not the test centre manager
and that, following the email sent by ECDL (Malta), the adjudicating board did not
check whether the recommended tenderer was the test centre manager in respect of
the centres proposed in its tender submission.
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The PCAB regarded the certification as a very important part of the whole process.
Mr Robert Mifsud contended that the adjudication board had to verify that the
recommended tenderer was either a certified test manager or else had an agreement
with a certified test manager.

Dr Bonello remarked that once the recommended tenderer could not issue the
certification the said tenderer would have to subcontract that service and that led to
the other issue that the contractor could not subcontract more than 50% of the contract
value.  At that stage, members of the adjudication board stated that according to the
tender submission of the recommended tenderer the element of subcontracting was
calculated at 46.6% of the contract value.

Dr Antoine Naudi, representing Allied Consultants Ltd, the recommended tenderer
and an interested party in this hearing, took the floor.  He commenced his intervention
by stating that the same company’s director could not be present for the hearing as he
was overseas on business affairs.

Dr Naudi explained that (a) the tender document referred also to the hiring of
computer laboratories and (b) the same tender document did not require the contractor
to be an accredited ECDL centre but that the contractor had to provide an accredited
test centre and he claimed that that was exactly what his client had declared.

The recommended tenderer’s legal representative stated that, according to the
adjudicating board, the hiring (subcontracting) of the test centres did not exceed 50%
of the contract value.

With regard to experience Dr Naudi referred to section 3 (f) (1) (pg 7) which required
“a list of all works carried out for the past three years accompanied by certificates of
satisfactory execution for the most important works.”  Dr Naudi pointed out that that
did not refer to (works in connection with) ECDL but it was just being assumed that it
did.

Dr Naudi placed emphasis on the fact that the tender document laid down that

a. the contractor had to provide 15 computers in each laboratory and
b. every laboratory had to accommodate 13 participants

He pointed out that it has emerged that DHM Ltd, one of the two appellant
Companies, did not provide 15 PCs per laboratory and, as a consequence, that should
lead to disqualification for failing to comply with a mandatory requirement.  Dr Naudi
added that, whereas the two appellants were claiming that the contractor had to be
ECDL accredited, Annex II 1.8 1. ‘Computers’ (pg 50) stated that: The centre must
be: (2) a CSM ECDL Accredited tutoring/testing centre.  Dr Naudi argued that it was
the centre that had to be accredited and not the contractor and that it was the
accredited centre which issued the certificate.

Dr Naudi remarked that there were two previous PCAB rulings whereby contracts
were awarded to tenderers who did not have in place the substantive – not the formal
– tender requisites on the closing date of tender but were in place on the tender award
date.  Dr Naudi submitted that his client could be in a position to obtain the accredited
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test centres by the tender award date.  Following this claim, the Chairman PCAB
intervened and remarked that the installation of an air conditioner unit was an action
entirely within the control of the tenderer, whereas to secure the services of 15
certified test centres by the tender award date did not depend solely on the tenderer, so
much so, that others had to make their certified test centres available to him.

Dr Naudi remarked that his client should not be penalised because the adjudication
board did not seek certain verifications following the receipt of the email from ECDL
(Malta) because had the adjudication board done that, the picture would be much
clearer to all parties concerned.

The PCAB observed that it appeared that the contracting authority was after a
contractor who was not necessarily an expert in the subject matter but who could
coordinate the course and provide the premises and the tutors.

At this point the PCAB decided to seek apposite clarification as to

a. who was going to be responsible to ensure that the course was properly
carried out;

b. who was going to issue the certification in the light that the recommended
tenderer was not a certified ECDL test centre manager; and

c. whether the adjudication board was satisfied that the recommended
tenderer was in a position to deliver the service requested in the tender.

Mr Costa said that Allied Consultants Ltd was going to subcontract certain aspects of
the service requested.  Mr Costa confirmed that every ECDL test centre had a test
centre manager which prompted Dr Naudi to argue that once the test centre was there
and that each test centre had to have a test manager then the certificate could be
issued.

At this point it was acknowledged that the tender document made no reference to the
test centre manager and Dr Naudi expressed his desire to establish whether the test
centre manager in each test centre was obliged to issue the ECDL certificate.  The
Chairman PCAB intervened and quoted the email sent by ECDL (Malta) to the
contracting authority’s office wherein it was stated that “… irrespective of the
approach taken, the respective test centre managers in the test centres are ultimately
responsible for the proper administration of the ECDL qualification at their centre.
Following this, DHM Ltd’s representative said that he would not allow the
recommended tenderer to operate in that manner from his sub-centre.  Dr Naudi
retorted that if Mr Mifsud would stand by what he had just said his client was not be
precluded from contracting the services of another test centre.

Dr Naudi requested that ECDL (Malta) should be asked to give evidence before the
PCAB to confirm or otherwise that the test centre manager at each and every
accredited test centre proposed in his client’s tender submission could certify the
ECDL courses carried out by Allied Consultants Ltd.

Mr Costa informed those present that the exams had to be purchased from overseas
and that the certification/stamp was part of the exam itself.  He estimated that each
exam would cost €4.  Dr Naudi stated that the tutors were employed by his client,
even if on a part-time basis, and that, according to the tender conditions, the
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responsibility for the proper execution of the contract, even for services rendered by
sub-contractors, ultimately rested with the contractor.

At this juncture, Mr Robert Mifsud gave the following account with regard to the
methodology adopted in so far as ECDL courses/certifications are concerned.  He said
that:

a. one had to be accredited by ECDL (Malta) and that required premises and
personnel, including the test centre manager and invigilators;

b. a test centre could also have sub-centres which, however, still fell under
the responsibility of the test centre manager;

c. a test centre manager could not certify a candidate who did not take the
exam at his test centre; and

d. audits were carried out on these test centres

Mr Mifsud remarked that Allied Consultants Ltd never requested him to use one of
his sub-centres in which case he, Mr Mifsud, would have to provide the computer
laboratory and the invigilators.  Mr Mifsud could not vouch if there were similar cases
with regard to other test centres proposed by the recommended tenderer.

Mr Costa remarked that if Allied Consultants Ltd had reached an agreement to make
use of the services of the accredited centre or sub-centre belonging to Mr Mifsud’s
firm, then that would have been considered an accredited test centre as requested in
the tender document.

Dr Hyzler remarked that Mr Vella of ECDL (Malta) had indicated in his email  that “
… As long as the contractor coordinates testing and certification in any of the ECDL
Malta approved test centres on your behalf then we would have no objection on the
matter.   Dr Hyzler interpreted that to mean that the contractor, in this case it would be
Allied Consultants Ltd, was going to do the testing and certification on your behalf, or
rather, the contracting authority, namely, the Education Department, and all this,
emphasised Dr Hyzler, when the contractor was not authorised to test and certify.  Mr
Costa intervened and stated that he interpreted ‘on your behalf’ as including ‘on any
other accredited centre’s behalf’.  Dr Hyzler pointed out that Mr Mifsud had just said
that he would not allow his competitor to use his laboratory let alone certify the tests
carried out by such an entity!

The Chairman PCAB expressed the view that, apparently, the tender document
focused more on the ancillaries, i.e. the equipment, classes and premises rather than
the content of the process as a whole and he expressed doubt as to whether the
contracting authority had at that stage all the assurances that the recommended
tenderer could deliver the requested service.

Dr Naudi, while sharing the concern raised by the Chairman PCAB, insisted that Mr
Vella of ECDL (Malta) ought to explain the contents of his email especially with
regard to certification because it could be the case that the manager of the test centre
was obliged to sign the certificate.

Reacting to Dr Bonello’s remark that tutors of the recommended tenderer were going
to be self-employed,  Dr Naudi stated that his client had declared that he was going to
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engage the tutors on a part-time basis and that, in this case, it did not matter if the
tutors were employees or self-employed.

At this stage both appellants expressed doubts with regard to the workings of the
adjudication board that established the value of subcontracted services at 46.6% of the
contract value claiming that there could have been hidden costs/elements that might
well have increased the resulting percentage above the 50% limit.  Dr Hyzler stated
that, in this case, the recommended tenderer had to sub-contract all the test centres
with the test centre managers and the invigilators and he reckoned that the 50% limit
allowed to subcontracting must have been exceeded.  Dr Hyzler exclaimed that it
appeared that the recommended tenderer was not aware of what the tender was all
about, so much so, that the respective legal counsel instead of reacting to the
statements made by the appellants kept asking questions as to how the ECDL
certification system worked.

Dr Naudi kept on insisting on the need to establish whether the accredited test centre
mentioned in the tender document was obliged to produce the final certification.  He
reminded those present that the tender document did not stipulate that the contractor
had to be ECDL certified but it was the test centre that had to be ECDL certified.

The Chairman PCAB observed that, according to the adjudication board, the tender
specifications were designed to yield the desired results, i.e. organising a course that
would lead to ECDL certification.  He added that one had to look also into whether
the recommended tenderer had proposed other test centres in respect of which he had
not entered into an agreement with the respective owners as in the case of the sub-
centre owned by Mr Robert Mifsud of DHM Ltd.

Dr Naudi made the following statement:

Jien, Dr Antoine Naudi għan-nom ta’ Allied Consultants Ltd, in vista tal-email
datata l-4 ta’ Settembru 2009 mibgħuta mis-Sur Albert Vella tal-ECDL
(Malta) Ltd li ġiet a konoxxenza tiegħi llum, nitlob li jiġi mħarrek is-Sur Vella
quddiem dan il-Kumitat sabiex jixhed dwar din l-email u dwar x’ifisser il-
kliem ‘accredited test centre’ u ‘test centre manager’.

The Chairman PCAB informed those present that the PCAB had accepted the request
made by Dr Naudi on behalf of Allied Consultants Ltd and that a meeting would soon
be set for the purpose and for each party to make winding up remarks.

At this point the public hearing was brought to a close.
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Present for the second hearing (dated 26.10.2009), always convened by the Public
Contracts Appeals Board (PCAB), still made up of Mr Alfred Triganza (Chairman)
with Mr Anthony Pavia and Mr Carmel J Esposito, respectively, acting as members
were:

DHM Consortium Ltd  (DHM Ltd)
Dr John Bonello Legal Representative
Mr Simon Bonanno Holistic Technologies Ltd
Mr Evan Camilleri Director, Holistic Technologies Ltd
Mr Melvyn Cutajar                                         ECDL Manager, Holistic Technologies Ltd
Mr Robert Mifsud Director Malta Institute of Computer Science
Mr Roland Scerri Deputy CEO Datatrak Group

The Computer Training Course Ltd (TCTC)
Dr George Hyzler Legal Representative
Mr Raymond Mula Representative
Ms R. Galea Training Manager

Allied Consultants Ltd
Dr Antoine Naudi Legal Representative
Ms Emmanuel Said Representative
Mr Lorenzo Mule’ Stagno Representative

Ministry of Education, Culture, Youth and Sport (Education Department)
Dr Stephen Zammit Legal Representative

Evaluation Committee:
Mr Franco Costa Member
Mr Emmanuel Zammit Member
Mr Dennis Zammit Member
Mr Josef Gauci Secretary

Department of Contracts
Mr Anthony Cachia Director (Operations)

Witness
Mr Albert Vella Managing Director ECDL (Malta)

The Chairman PCAB informed those present that the hearing was being held at the
request of the legal representative of Allied Consultants Ltd, the recommended
tenderer, so that Mr Albert Vella, Managing Director of ECDL (Malta), would explain
the contents of his email dated the 4th September sent to the adjudication board and
for winding up statements.

Mr Albert Vella, Managing Director ECDL (Malta), under oath started by giving the
following brief overview of the ECDL certification process:

a. ECDL (Malta) was a member of the ECDL Foundation based in Ireland and a
sub-licensee of the Computer Society of Malta charged with the ECDL
programme in Malta and Gozo;

b. ECDL (Malta) had to conform to certain established standards because the
ECDL certification was a globally recognised qualification;
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c. a candidate had to purchase a skill card which consisted of an A4 paper with
the particulars of the candidate and seven sections for the seven ECDL
modules where, eventually, each of these sections would be signed by the test
centre manager once the candidate was successful in that module;

d. the skill card belonged to the candidate and the candidate could sit for his tests
at more that one test centre;

e. the duties of the test centre manager included, among other things, the listing
of the candidate’s data on the skill card, supervising the ECDL certified
invigilators, ensuring the security of exam papers and informing ECDL
(Malta) with the successful candidates for the issue of the certificate;

f. an accredited centre did not refer solely to the physical building but it referred
to the whole process which, in modern terminology, was referred to as a
“people process technology”, incorporating the staff, the building and the
equipment;

g. an accredited centre was a centre where ECDL tests were carried out and
attached to each centre there was a test centre manager who was responsible
for that centre and for issuing certification to the successful candidates; and

h. although in most cases a test centre manager was responsible for one centre,
there were instances that a test centre had a number of other (sub) centres with
a case in point being that of public schools where a private test centre would
inform/request ECDL (Malta) that it was going to run tests in a particular
school in which case ECDL (Malta) would check that the school had what was
required in terms of computers, internet access and so forth, however, what
took place in that school as far as ECDL certification was concerned remained
the responsibility of the test Centre Manager of that private test centre.

To questions put forward by Dr Antoine Naudi, representing Allied Consultants Ltd,
Mr Vella replied that:

an ECDL certified invigilator could also act as a marker, i.e. he could sign the
skill card if so delegated by the test centre manager but the latter would ultimately
be responsible for the invigilator’s actions.  This flexibility was conceded in view
of the number of ECDL candidates involved;

ECDL (Malta) carried out routine audits in test centres with sample checks
performed on tests undertaken at that centre;

the test centre manager did not have to be present during the exam because it was
the invigilator/s who had to supervise the exam; and

the ECDL course was quite flexible in the sense that a candidate did not have to
undertake the ECDL exams at the same centre where he attended for tutorials

In reaction to questions by Dr Bonello, Mr Vella gave the following evidence:

the invigilators, whether performing duties in centres or sub-centres/external
testing locations, had to report to the respective test centre manager.  In the
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case of the Education Department there were about 9 test centres and each of
these centres then reported to the Director of Education who was, ultimately,
the ECDL certified test Centre Manager;

the coordination process of ECDL certification involved various aspects, such
as:

the provision of a certified test centre which had a certified test
centre manager

the provision of a number of certified invigilators depending on the
volume of work

prior to the exam, the test centre would request ECDL (Malta) to
issue a skill card for each candidate which would have a distinct
number and on which the test centre manager had to insert the
particulars of the candidate,

the test centre manager had to forward a spreadsheet showing the
particulars of the candidates against each skill card number which
ECDL (Malta) would then register with the ECDL Foundation for
international recognition purposes,

the assignment to candidates of automated online tests or of manual
tests on printed paper,

the assignment of invigilators and, in the case of manual testing,
markers, and

if a candidate obtained a borderline mark the paper would have to
be marked again by another marker and then work out the final
average mark - an invigilator could act as a marker but in respect of
papers of the candidates who did not sit for the exam under their
supervision.

The following was other evidence given by Mr Albert Vella:

There were instances where, besides the test centre manager, a test centre had also
a centre administrator who would undertake the day-to-day running of the centre
especially with regard to paperwork and data handling.  In this case Mr Vella
considered the Education Department as the test centre manager and, therefore,
responsible for the data, candidate certification and so forth whereas the
coordinator was the one who drew up the timetables and who organised things
but, surely, not the one who issued certification.  At that stage, Dr Hyzler,
representing one of the appellant companies, TCTC Ltd, drew the attention of the
PCAB that Mr Vella was not aware of all the details of the tender document and,
as a result, some of the things that he was saying amounted to guesswork.

ECDL (Malta) did not go into the tutoring itself but it was only concerned with the
certification process.  The registering of candidates against the respective skill
cards had to take place before the exam and the test centre manager was always



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

367

responsible for the work he delegated to others, e.g. invigilators and
administrators but the test centre manager was not responsible for the training.

He confirmed that the accredited test centres were only those displayed on the
ECDL website and that, to his knowledge, Allied Consultants Ltd was not
registered as a test centre or as a test centre manager.

It was not acceptable to ECDL (Malta) if, in this case, the coordinator was not
going to act under the direction of the Education Department as the test centre
manger.

Dr Hyzler remarked that the services requested in this tender did not involve the
hiring of a “garage” because besides the premises it involved a process.  He added
that Allied Consultants Ltd was not a body certified by ECDL (Malta).

Dr Naudi observed that it appeared that with regard to the coordination of tutoring
services there was no need for the services of a test centre manager whereas the latter
was required when tests were held and to sign the certification.  Mr Vella remarked
that one had to separate the training from the certification because ECDL (Malta)
would find no objection if Allied Consultants Ltd were to provide the tutors and to
coordinate the training lessons since ECDL (Malta) was not concerned with tutoring
but with the certification process.

When Dr Hyzler asked if the invigilators could be contracted by someone who was
not a test centre manager or had no connection with a test centre, Mr Vella said that
an invigilator had to be certified by ECDL and had to be attached to a test centre and
in case an invigilator moved from one test centre to another ECDL (Malta) had to be
informed and, therefore, it followed that it was not possible for just anyone to hire the
services of invigilators.

The Chairman PCAB read out the five points listed in page 49 of the tender document
under section 1.8 ‘Specific Objectives’, namely:

Hire of computer labs
Provision of ECDL tutors and invigilators
ECDL automated exams and mock tests
Course coordination
USB pen drive with ECDL approved course work for each participant

In reacting to observations made by the Chairman PCAB, Mr Vella said that with
regard to point 2 ECDL (Malta) was only concerned with the invigilators and had
nothing to do with the tutors whereas Mr Costa confirmed that, under point 3, the
contracting authority was also requesting certification.

The Chairman PCAB asked the contracting authority whether it had contemplated the
eventuality that the contractor would hire these services, including the test centres.
Mr Costa replied that the contracting authority requested the test centre to be ECDL
accredited and not the contractor.  Mr Costa explained that the course was spread over
80 hrs 15 min of which 75 hours involved tutoring and 5hrs 15 min involved testing.
Mr Costa clarified that the mock tests formed part of the 75 hours.
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Reacting to questions by Dr Hyzler, Mr Vella explained that mock tests were
available only to accredited centres and that usually the training and the tests were
carried out in test centres and hence a certified test centre would carry out mock tests
during the training that took place at the centre.

Mr Vella stated that the Education Department did not contact ECDL (Malta) with
regard to this tender prior to the email sent on the 25th August 2009, which statement
was confirmed by Mr Costa who added that the tender document was drawn up in
consultation with an officer of the Education Department who was well versed with
ECDL procedures and who was recognised by ECDL (Malta).  The Chairman PCAB
observed that, eventually, Mr Costa sought the clarifications from ECDL (Malta), the
governing body, and not from the Department’s officer mentioned by Mr Costa.  The
PCAB Chairman remarked that, perhaps, this would have been better had it been the
case in the first place!

Dr Naudi asked whether the mock tests and the tests themselves could be carried out,
not by the recommended tenderer who, admittedly was not ECDL recognised and who
was to act as coordinator, but by the ECDL certified test centres, which included the
test centre manager and the invigilators attached to them, that his client would be
hiring for the purpose.  Mr Vella remarked that albeit what Dr Naudi was proposing
was rather unorthodox and outside the norm, yet, he added that such a proposal
appeared to be workable and in which case the hired test centres would be responsible
for the certification.

Dr Bonello asked Mr Vella to consider the whole exercise of teaching and examining
1,700 candidates and to offer his opinion as to what portion or percentage would he
allocate to tutoring and to certification, i.e. mock tests, actual test and the issue of the
certificate.  Mr Vella estimated that 35% would go towards administration and 65%
towards the delivery of content and that it did not matter if the candidates were
housewives or young students.

At this point when asked to confirm whether it stood by its workings with regard to
the percentage allocated to sub-contracting, the adjudicating board replied in the
affirmative.

At that stage the costings of the adjudicating board were circulated among all the
parties concerned and present at the hearing.

Mr Costa remarked that the adjudicating board included the hiring of laboratories
under sub-contracting in its workings when it was emerging that that item did not
amount to sub-contracting but should have been classified under tutoring since it was
deemed a supply.   Dr Hyzler claimed that the adjudicating board was requesting the
exclusion of the cost of laboratories’ hiring from sub-contracting so as to ensure that
if any adjustments were going to be made, the sub-contracting element would still not
exceed the 50% limit.  Mr Costa said that by including the hiring of laboratories under
sub-contracting the adjudicating board had taken a worst case scenario which still
rendered sub-contracting costs below the mark of 50% of the total cost of contract.
Mr Costa declared that the adjudicating board had erroneously put laboratory hiring
under sub-contracting.  The Chairman PCAB remarked that that depended on whether
the coordinating body had its own laboratories or not.  Mr Anthony Pavia, a PCAB
member, remarked that, in his view, anything that the coordinator could not supply
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out of his own resources but had to resort to other suppliers amounted to sub-
contracting.  Mr Costa confirmed that the recommended tenderer did not have his own
computer laboratories but he insisted that the hiring of laboratories was considered a
supply.

Following an examination of the costings drawn up by the adjudicating board the
following comments were made:

Mr Richard Mifsud remarked that once it had been established that the
recommended tenderer was going to hire the computer laboratories, which
meant hiring the physical place along with the services of the test centre
manager, invigilators and so on, it therefore followed that the sub-contracting
element would surely exceed the 50% limit.  He stated that invigilation
services had to be added to the hiring of laboratories, the ECDL tests and the
mock tests under sub-contracting

Mr Costa explained that the adjudicating board drew up its workings from the
figures presented by the recommended tenderer and took a worst case scenario
by including the hiring of the computer laboratories under sub-contracting
which should have been classified as a supply as was the case with the
engagement of tutors.  The Chairman PCAB expressed the view that engaging
tutors was one thing and hiring of computer laboratories was another.  On his
part, Mr Vella commented that it was acceptable for one to hire a test centre or
a computer laboratory so long as it was hired on a long term basis to enable
ECDL (Malta) to subject that centre/laboratory to its periodical audits

Dr Hyzler reiterated his stance that, in this instance, one was not hiring a
garage, which certainly did not qualify as sub-contracting, but one was hiring
services which included the premises, personnel, equipment and technology.
He contended that, more than anything else, this was a question of control over
and responsibility for the services and stressed that, in this case, the
recommended tenderer had no control because it was not ECDL certified

Dr Naudi pointed out that rather than resorting to assumptions one had to be
factual by referring to the tender document where the heading itself read:
Service Tender for the Provision of Tutoring Services and Hiring of Computer
Labs.  He then referred also to ‘Services’ at page 23 under Article 1
‘Definitions and conventions’ which was termed as “activities to be performed
by the Contractor under the contract such as technical assistance, studies,
training and designs.”

Dr Naudi then quoted para. 4.1 at page 24 of the tender document under ‘Article 4
Sub-contracting’ which stated that “any agreement by which the Contractor entrusts
performance of a part of the services to a third party is considered to be a sub-
contract.”  Dr Naudi stressed that he was not making assumptions but he was quoting
from the tender document and he declared that his client could not be blamed in case
there was something incorrect in the tender specifications.  Dr Naudi concluded that
his client had satisfied the tender conditions and reminded those present that Mr Vella
had indicated that although the proposal made by Allied Consultants Ltd was not the
norm, still it was workable.
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Dr Hyzler remarked that according to the email sent by Mr Vella ECDL (Malta)
would have had no objection if the coordination and the testing were to be carried out
on ‘your behalf’, which Dr Hyzler interpreted as ‘on behalf of the Education
Department’, which meant that the responsibility for the tests would rest with the
Education Department.   He added the Education Department could not be assigned
the responsibility in connection with the testing because, being the contracting
authority, the Education Department had to supervise the execution of the contract
and therefore had to remain detached from the process.

In his concluding remarks Dr Hyzler stated that he had insisted from the very
beginning that, essentially, this was a service contract which services had to be
delivered primarily by the contractor, so much so, that the limit allowed for sub-
contracting was put at 50% of the value of the contract.  He added that a computer
laboratory included the test centre manager, the invigilators, the tests, the mock tests
and so on.  Dr Hyzler held the view that, apparently, the recommended tenderer and,
presumably, even the contracting authority, interpreted the tender in such a way that
one could resort to the hiring of a number of services which together would satisfy the
requirements of the tender.  He opined that such an approach was not permissible
under ECDL rules.  Dr Hyzler disagreed with the workings of the adjudicating board
and insisted that (i) the hiring of laboratories amounted to sub-contracting as that
represented the provision of a service, (ii) the coordination fee was rather on the high
side and that it included services that were going to be sub-contracted by the
recommended tenderer and (iii) according to the figures given by Allied Consultants
Ltd and to the evidence given during the hearing the sub-contracting elements should
have been as follows:

Hiring of laboratories: €158, 895
Invigilators: €10,395
ECDL automated tests: €47,600
ECDL mock tests: €23,800
35% of the coordination fee: €30,975
Total of: €271,665 or, approximately, 55% of the value of
contract.

Dr Hyzler remarked that the adjudicating board recommended for award the tenderer
who quoted the highest price and the only one who had no experience with regard to
ECDL courses/certification while, at the same time, it eliminated all the other
tenderers on rather petty shortcomings.  Dr Hyzler calculated that with the price
quoted by his client – and perhaps it was the same case with DHM Ltd - the
contracting authority could satisfy the actual demand for this course, i.e. 2,300 instead
of 1,700, and still remained within the department’s budget.

Dr Bonello agreed with what Dr Hyzler had submitted and added that:

a. if the adjudicating board had to correct the way it worked out the sub-contracting
element of the contract it should have been done at an earlier stage

b. although the title of the tender referred to tutoring services and hiring of
laboratories it emerged from the tender document that the test centres had to be
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ECDL certified to render the core services requested in the tender and it also
emerged from the hearing that the recommended tenderer was not in a position to
provide the test centres but had to resort to hiring them – Dr Bonello even claimed
that the recommended tenderer had included in his submission a sub-centre that
belonged to his client and

c. the definitions of ‘services’ and ‘sub-contracting’ in the tender document were
quite wide ranging.  Dr Bonello declared that Allied Consultants Ltd should not
have been recommended for award

Dr Bonello then referred to the reasons given for the disqualification of his client,
namely, that:

one of the laboratories was not equipped with an air conditioner, which issue
had been satisfactorily settled during the hearing, and

the number of computers per laboratory did not satisfy requirements, which
allegation was dealt with at the first hearing where he had demonstrated that,
in fact, his client was compliant with the tender conditions even in that respect.
Dr Bonello concluded that the tender should have been awarded to his client
since he quoted the cheapest price - €90,000 cheaper than that of the
recommended tenderer - and conformed with the ‘Selection Criteria’ laid
down at page 7 para (f) of the tender conditions.

The Chairman PCAB said that, rather than quoting percentages which were not
scientifically proved, one had to deliberate on what constituted sub-contracting.  He
also recalled the point aired during the hearing that it could be the case that the
successful bidder did satisfy the tender specifications but that the tender document
itself was not drawn up as it should have been.

Dr Hyzler commented that, first of all, both appellants had objected against their
disqualification from the tendering process and, secondly, both appellants were
contending that Allied Consultants Ltd should have been disqualified and not
recommended for award for the reasons explained earlier on.  Given that his client had
submitted more centres than required in the tender, Dr Hyzler insisted that prior to
eliminating his client on the basis that certain test centres were not compliant, the
adjudicating board should have visited all the test centres to verify whether or not
TCTC Ltd had met the minimum standards.

Dr Antoine Naudi insisted on the following points:

the adjudicating board had concluded that his client’s offer was according to
specifications having considered the following:

DHM Ltd was not compliant because it did not provide the 15 computers per
laboratory requested while TCTC Ltd, in certain cases, did not provide adequate
premises;

the tender document made no mention to the test centre manager but it requested
the provision of accredited test centres;
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once his client submitted test centres which were accredited by ECDL then each
one of them had attached to it the test centre manager who would issue the
certification;

the PCAB had to discard the allegation made by DHM Ltd that one of the test
centres quoted by his client in his tender submission was a sub-centre of DHM Ltd
because DHM Ltd did not produce any proof to substantiate that allegation;

if it occurred to the contracting authority that although the tender document did
not mention the test centre manager, the services of the test manager were still
required, the contracting authority had no right to disqualify his client but prior to
the start of the service the contracting authority should have sought a clarification
from the recommended tenderer as to whether it would be providing the test centre
manager and if that would be at an additional cost;

his client had satisfied the tender definitions with regard to ‘sub-contracting’ and
‘services’ and, although the adjudicating board had included the hiring of
laboratories under sub-contracting, which he claimed did not qualify as sub-
contracting, to take a worst case scenario, the total value of sub-contracting was
still below the 50% limit;

with regard to invigilators and tutors he referred to section 1.8 (2) at page 51 of
the tender document where under ‘Invigilators’ it was stated that “CSM Qualified
Invigilators will perform another 5 ¼ hrs invigilating time during the ECDL
exams (ECDL tutors may act as invigilators provided that they are CSM qualified
Invigilators and are not asked to invigilate their own ECDL class)…”

no proof had been produced that the test centres  submitted by his client were not
going to issue the required certification;

it might have been better had the awarded tenderer been ECDL certified but the
tender conditions did not stipulate that and hence his client could not be
disqualified on those grounds;

the price quoted by his client for the hiring of the test centres included the test
centre managers; and

the PCAB had to deliberate on the basis of the tender document and he invited the
PCAB to confirm the award of the tender to his client because its offer was
compliant.  On the other hand, if, and only if, his client would be disqualified then
that had to be the result of shortcomings in the way the tender document was
drawn up and not the result of shortcomings on the part of his client.

At this stage the second public hearing was brought to a close and the PCAB
proceeded with the deliberation before reaching its decision.

This Board,
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having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 13.08.2009 (Messrs DHM Consortium Ltd) and 24.08.2009 (Messrs The
Computer Training Course Ltd (TCTC)), had objected to the decision taken by the
General Contracts Committee;

having taken note of  the arguments raised and verbal submissions presented by all
parties concerned during the two public hearings held on the 16.10.2009 and
26.10.2009 respectively, namely the two appellants (Messrs DHM Consortium
Ltd and The Computer Training Course Ltd (TCTC)respectively), the
recommended tenderer (Messrs Allied Consultants Ltd ) the contracting authority
(Ministry of Education, Culture, Youth and Sport (Education Department)) and
the facts as presented by a key witness in the second hearing, namely, Mr Albert
Vella (Managing Director ECDL (Malta));

reached the following conclusions, namely:

1. The PCAB does not agree with the line of reasoning embarked upon by the
adjudicating board in so far as the distinction made between sub-contracting and
the hiring of services, with the PCAB arguing that, in its view, anything that the
coordinator (in this case the recommended tenderer) would not be able to supply
out of its own resources would have to resort to other suppliers to be able to
provide such services and this, in the PCAB’s opinion, is tantamount to sub-
contracting;

2. The PCAB finds it hard to understand why, when the tender document stated
that no site visits were contemplated, the adjudicating board, on its own
initiative, decided to carry out such visits months before the actual training was
programmed to begin, but, at the same time, did not deem it necessary to verify
whether all the centres offered by Allied Consultants Ltd were really available
to enable the latter to offer the service;

3. The PCAB feels that the clarification which allowed the contractors discretion
as to the number of students to be trained in each class, while not explicit, it is
clear rendered nonsensical any insistence on a rigid number of 15 computers in
each class

4. lthough the title of the tender referred to tutoring services and hiring of
laboratories, from evidence given and other issues that transpired during the
hearing, it emerged that the test centres had to be ECDL certified to enable the
rendering of the core services requested in the tender.  Having seen section 4.1
of the tender documents which states “that any agreement by which the
contractor entrusts performance of a part of the services to a third party is
considered to be a sub-contract”, the PCAB feels that, since the recommended
tenderer is not ECDL certified, the amount of sub-contracting and ancillary
operational costs which it would need to engage itself in, should force the said
tenderer to go beyond the level of allowable sub-contracting (<=50% of the
contract value) calculated by the evaluating committee thus rendering the
submission of the awarded tenderer in breach of tender specifications;
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5. The PCAB opines that this tender could have been evaluated better by the
contracting authority’s representatives and, had proper liaison with ECDL
(Malta) taken place prior to the drafting of the tender specifications, the message
to all potential participating tenderers would have been clearer and in line with
standard procedures normally allowed by the managing entity for such courses
in Malta, namely ECDL (Malta).  During the hearing it became evidently clear
that such communication was lacking and this was attributable to operational
lacunae demonstrated by the contracting authority throughout the entire
procedure.  As a result of such lack of communication (demonstrated by the
contracting authority) which would have enabled a clearer way forward and
more appropriate and pertinent specifications included in the tender document,
participating tenderers could have possibly been misled that they have what it
takes to run such courses according to the formally recognised managing
authority’s - ECDL (Malta) – standards.  Needless to say that such clearer
specifications could have prompted potential participants to desist from
pursuing with their tender submission;

6. The PCAB feels that the real raison d’être of the tender was not properly
grasped by the adjudicating board in a way that the PCAB retains it to be
inconceivable as to how one is expected to believe that a contracting authority
would be more interested in whether there is air-conditioning facilities,
accessibility, fifteen rather than thirteen computers per laboratory or vice-versa
and so forth and then be, concurrently, totally oblivious as to whether, inter alia,
the bidder (a) was in a position to enable a student to obtain the apposite
certification not giving due consideration as to whether a tenderer was officially
recognised by the locally recognised managing authority of such courses,
namely ECDL (Malta) and (b) had obtained formal approval from test
sub/centres prior to proceeding with including them as part of their bid – as it
transpired in the case relating to the one which is attested to one of the
appellants themselves;

7. The PCAB, whilst fully cognisant that, at closing date of tender, not all premises
offered by tenderers may have been in accordance with specifications (e.g. air-
conditioning, etc.), yet maintains that, considering that there was still ample
time for the opening of the course and certain maintenance could have easily
been carried out in time, it fails to agree with the way the adjudicating board
deliberated on similar issues.  Yet, on the same lines, the PCAB cannot agree
with the awarded tenderer’s argument that, likewise, one had to consider giving
due time for it to become officially recognised by ECDL (Malta) and this in
view of the fact that such a decision is not completely within the tenderer’s
control whilst installing an air-conditioner or buying a couple of computers on
time is.

As a consequence of (1) to (7) above:

a. in the case (Ref. Case No. 167) of the appeal lodged by Messrs DHM Consortium
Ltd the PCAB decides that, all things being equal, considering that out of the two
reasons given for the appellant Company being disqualified:

o the one relating to an air-conditioner not being installed in one of the
computer laboratories turned out to be a gross mistake on the part of
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the adjudicating board when, as it transpired during the hearing, this
was there but its presence was hindered by a thick curtain which
through a mere question could have saved a couple of faces from
turning red whilst,

o as regards the second reason given for such disqualification, namely
the fact that the appellant Company’s offer proposed 6 computer
laboratories with less than 14 PCs per laboratory when in the
clarification meeting held on 15.04.2009 at the eLearning Centre
(Floriana) it was, inter alia, decided that “sessions with less
participants are to be left to the contractor’s discretion”, the PCAB
cannot comprehend why the adjudicating board remained inflexible as
regards the amount of computers available in a laboratory, whilst,
concurrently leaving it entirely in the contractor’s discretion to decide
on the extent of sessions with less than the intended participation level.
The PCAB feels that it cannot agree with a decision which disqualifies
a tenderer on such a trivial issue when, generally speaking, the tender
document as submitted by the appellant Company was in compliance
with the tender specifications

As a consequence, the PCAB finds in favour of the appellant Company.

b. in the case (Ref. Case No. 168) of the appeal lodged by Messrs The Computer
Training Course Ltd (TCTC) the PCAB finds in favour of appellant Company
considering it is clear that by the time that the training is programmed to start,
overall the company has sufficient resources to provide the basic requirements
listed in the tender specifications as they have bound themselves to do by their
offer.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by both appellants should be
reimbursed to them.

Finally, the PCAB would like to recommend the following:

Considering the evidence given by Mr Vella, it could well be that the tender as
submitted by the awarded tenderer is untenable and this albeit it may have been,
prima faciae, in line with tender specifications.  Yet, in view of the same evidence,
the PCAB opines that the tender specifications were erroneously drafted giving
the impression that this tender boiled down to a co-ordinating function when it
definitely required a formal ECDL recognition to enable a student to, eventually,
obtain the ultimate certificate.  The PCAB feels that, when deliberating, the
contracting authority’s priority should have been given more to the ultimate
certification rather than most of the clichés (which are undeniably important in
their own right) that the adjudicating board was focused on throughout its
adjudicating process;

Adjudicating boards should, preferably, consist of a mix of persons with a dose of
experience being resorted to.  Furthermore, during the two hearings the PCAB felt
that too much reliance was made on individualism to the detriment of
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professionalism and overall team-work.  Indeed, the metrics used to classify what
is pivotal or not were inconsistently availed of by the adjudicating board with the
result that this particular tendering process ended up not being up to the standard
required.

Alfred R Triganza             Anthony Pavia Carmel J Esposito
Chairman Member Member

16 November 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 169

M 476/2009

Tender for the Provision of Cleaning Services to Malta Information Technology

Agency (MITA)

This call for tenders which was for a contracted estimated value of € 150,000
(exclusive of VAT) was published in the Government Gazette on 29.05.2009.  The
closing date for this call for offers was 08.07.2009.

Four (4) different tenderers submitted their offers.

On 24.08.2009 Messrs Gafa Safeways Ltd filed an objection against the intended
award of the tender in caption to M.C.C.S. Co Ltd (Mr Clean).

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 11.11.2009 to discuss this objection.

Present for the hearing were:

Gafa Safeways Ltd

Dr Edward Gatt Legal Representative

Malta Information Technology Agency Ltd (MITA)

Dr Kristina Pullicino Legal Representative
Ms Marisa Azzopardi Representative
Ms Pauline Debono Representative

Adjudication Board:

Mr Wayne Valentine Chairman
Mr Lawrence Briffa Member
Dr Danielle Cordina Member

M.C.C.S Ltd (Mr Clean)

Dr Arthur Azzopardi Legal Representative
Mr Joseph Degiorgio Representative
Ms Carmen James Representative

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.

Dr Edward Gatt, legal representative of Gafa Saveways Ltd, the appellant Company,
explained that the objection was lodged for two reasons, namely with respect to the:

i. hourly rate vis-a-vis a lump sum scenario.  According to Dr Gatt, the tender
document requested bidders to quote an hourly rate and not a lump sum
whereas it appeared that the adjudication process was carried out on a global



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

378

sum basis.  Dr Gatt declared that his client was unaware as to how the
contracting authority arrived at the global amount, however, he claimed that
various factors had to be considered like, the number of employees, national
insurance (NI) contributions, bonus, vacation leave and so forth;

ii. rate quoted by the recommended tenderer which, according to Dr Gatt, was
below labour statutory costs and for which, the appellant Company’s legal
advisor contended that the recommended tenderer’s offer should have,
therefore, been rejected.  Dr Gatt proceeded by explaining that the current
minimum wage was €3.66 per hour and when one added on €0.37 for national
insurance (NI), €0.26 for bonus and €0.35 for vacation leave, a total of €4.66
would result which, together with €0.83 VAT, would add up to € 5.47 per hour
as against the €5 per hour quoted by the recommended tenderer.   Dr Gatt
contended that the tender conditions stipulated that a tender could not be
awarded below labour statutory costs and, as a result, this contract should not
have been awarded to Mr Clean as its offer of €5 per hour was below the
statutory hourly rate of € 5.47 and, hence, in violation of legislation.  At this
point, Dr Gatt recounted a similar case decided upon by the Contracts
Department where the Department of Labour was directed to monitor the
wages paid to the employees deployed on the execution of a particular
contract.  The appellants’ legal representative remarked that in that case a post
remedy was provided for in case workers’ rights were violated but he
expressed the opinion that workers’ rights should be safeguarded a priori.

Dr Kristina Pullicino, legal representative of the Malta Information Technology
Agency Ltd (MITA), the contracting authority, submitted the following:

i. the adjudication board worked on the hourly rates quoted by each and every
bidder as requested in the tender document and, as amply indicated in the
adjudication report – which, quite obviously, was not available to the appellant
Company.  She added that the global amount of €152,000 published in the
award notification and referred to by the appellants was worked out and
published for the sole purpose of establishing the estimated value to the
contract on which one had to work out the deposit payable in case a bidder
opted to file an objection.   Dr Pullicino stated that MITA had worked out an
estimated value of the contract prior to the publication of the call for tenders
but it had not been made public.  She informed the PCAB that no bid bond
was requested in this call for tenders;

ii. with regard to the second point raised by the appellants, Dr Pullicino started
by quoting from section 4.5.1. ‘Contractual relationship’: The Tenderer shall
undertake to regulate the legal relationship with its own employees in
accordance with all relevant legal requirements, including …..

Dr Pullicino also referred in regard to page 19 of the tender document, section
1 ‘General’ box (g) of the table where tenderers were requested “to provide a
statement accepting to abide to all legislation related to the provision of the
service……”  Dr Pullicino argued that the contracting authority did not have to
go into the profit margin that Mr Clean would make out of this contract
because that was purely a commercial decision on the part of the contractor.
She explained that various aspects had to be considered with regard to the
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price, such as, whether the employees were full-timers or part-timers and that
the service covered only four hours daily from 4pm to 8pm.   The contracting
authority’s legal representative contended that the price of €5 per hour quoted
by the recommended tenderer was not below the minimum wage of €3.66 per
hour.

Mr Wayne Valentine, chairman of the adjudication board, under oath, gave the
following evidence the:

i. adjudication board made its recommendations on the basis of the hourly rates
submitted by the bidders which included the standard rate applicable to the
period 4pm to 8pm and the rate for occasional services such as the cleaning of
carpets.  He added that the recommended tenderer had quoted the same rate
for both instances; and

ii. evaluation criteria at page 15 of the tender document indicated that 500 out of
the total of 1000 points were allocated to pricing.  He explained that the
allocation of points was arrived at by dividing the lowest hourly rate submitted
by the bidders’ hourly rate multiplied by the maximum points (500 points).

Dr Gatt intervened and declared that in the light of the explanation given by Mr
Valentine he was withdrawing his first objection since it emerged that the bids were
evaluated on the hourly rate and not on a global sum basis.

However, Dr Gatt asked Mr Valentine if, in its deliberations, the adjudication board
had taken into account the fact that the rate quoted by the recommended tenderer fell
short of the labour statutory costs and whether there was any indication that the
workers to be deployed on this contract were going to be full-timers or part-timers
since, in his opinion, that would have a bearing on the costs.

Mr Valentine stated that the adjudication board considered it sufficient that the
recommended tenderer had indicated that it would undertake the contractual
relationship with its employees as laid down in section 4.5.1 of the tender document –
referred to earlier on by Dr Pullicino – and that the recommended tenderer had
confirmed that all its employees would operate within the legal framework.  The
chairman of the adjudication board went through the documentation and confirmed
that all bidders had, in fact, submitted this undertaking and confirmation.  He went on
to add that section 4.1 of the tender document laid down the following requirements
for the delivery of this cleaning service, namely 7 personnel (6 cleaners and a
supervisor) for 4 hours daily (Monday to Friday) for 4 years.

Dr Arthur Azzopardi, legal representative of Mr Clean, explained that the tender
document did not request bidders to declare if their employees were full-timers or
part-timers but it requested bidders to declare that the persons to be deployed on the
execution of this contract were going to operate within the law and that the employer
was responsible to ensure that.  Dr Azzopardi added that the employees to be
deployed on these cleaning services were already in full-time employment and, as a
consequence, the question of National Insurance (NI), bonus and vacation leave
payments did not arise.  He further stated that the rate of €5 quoted by his client
covered the minimum hourly rate of €3.66 and even allowed a margin of profit
because the cleaning materials were to be provided by the contracting authority.
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On his part, Mr Joseph Degiorgio, M.C.C.S Ltd (Mr Clean Ltd), under oath:

1. stated that Mr Clean Ltd forms part of the consortium Servizzi Malta Ltd
which employed 320 persons of whom about100 were attached to Mr
Clean;

2. informed those present that, on a daily basis, about 50 employees of the
consortium were off duty and, therefore, could be detailed to work on a
part-time basis on contracts such as the one in question in which case the
payment of NI, bonus and vacation leave were already provided for under
their full-time employment with the same consortium.  He remarked that
this scenario enabled Mr Clean Ltd to quote €5 per hour; and

3. when asked by the PCAB regarding the possibility that companies could
employ foreigners to do work at below standard rates, replied that his
company only employed Maltese nationals.

Dr Gatt argued that, in awarding a contract, a contracting authority ought to take into
account the working conditions of the employees.  He stated that it was contradictory
for a contracting authority to request a declaration that the contractor would be
abiding by the law and, at the same time, accept rates below the statutory labour costs.
Dr Gatt called upon the PCAB not to go into the merits as to whether the employees
were going to be part-timers or full-timers but to focus on the fact that the rate quoted
by the recommended tenderer, irrespective of commercial considerations, was below
the statutory minimum wage and that one could not depart from these minimum
standards.  Dr Gatt also pointed out that, according to Mr Degiorgio, the employees
were not employed by Mr Clean Ltd but by a consortium.

On his part Dr Azzopardi remarked that, according to the evidence given by Mr
Degiorgio, the consortium Servizzi Malta employed 320 persons and that Mr Clean
had about 100 employees on its books as had been indicated in the tender submission.
Dr Azzopardi declared that Mr Clean was even prepared to furnish MITA with the
payslips of the employees who would be deployed on these cleaning services to verify
that statutory employment conditions would not be breached.

Dr Pullicino concluded that the

i. awarded tenderer had submitted the declaration that it would abide by all
legislation and remarked that a false declaration on the part of the
contractor would amount to a breach of contract and, consequently, to the
termination of contract and

ii. rate of €5 per hour quoted by the recommended tenderer was way above
the minimum wage of €3.66 per hour keeping in view that Mr Degiorgio
had indicated that part-timers were going to be deployed on these services
and, as a result, no additional expenses would be involved.

Finally, Dr Pullicino argued that the contracting authority did not have to go into the
commercial risks that the bidders were prepared to run so long as it obtained all the
assurances, declarations and confirmations requested in the tender document.
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At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 27.08.2009 and also through their verbal submissions presented during the
public hearing held on the 11.09.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that, as a result of what transpired during the same
hearing, Dr Gatt, on behalf of the appellant Company, declared that in the light of
the explanation given by Mr Valentine he was withdrawing his first objection
since it emerged that the bids were evaluated on the hourly rate and not on a
global sum basis;

having considered the appellant Company’s legal advisor’s arguments relating to
the second objection, namely that the rate quoted by the recommended tenderer,
was below labour statutory costs;

having also considered Dr Gatt’s query as to whether there was any indication that
the workers to be deployed on this contract were going to be full-timers or part-
timers since, in his opinion, that would have a bearing on the costs;

having also taken note of both Dr Pullicino’s and Mr Valentine’s arguments in so
far as the appellants’ second objection is concerned, particularly the references
made to:

a) section 4.5.1 which refers to the fact that the tenderer “was expected to
undertake to regulate the legal relationship with its own employees in
accordance with all relevant legal requirements”;

b) page 19 of the tender document, section 1 ‘General’ box (g) of the table
requesting all tenderers “to provide a statement accepting to abide to all
legislation related to the provision of the service……”  ;

c) the fact that the adjudication board made its recommendations on the basis
of the hourly rates submitted by the bidders which included the standard
rate applicable to the period 4pm to 8pm and the rate for occasional
services such as the cleaning of carpets;

having heard Dr Azzopardi’s argument that (a) the tender document did not
request bidders to declare if their employees were full-timers or part-timers but it
requested bidders to declare that the persons to be deployed on the execution of
this contract were going to operate within the law and that the employer was
responsible to ensure that, and (b) the employees to be deployed on these cleaning
services were already in full-time employment and, as a consequence, the question
of National Insurance (NI), bonus and vacation leave payments did not arise;
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having also heard Mr Degiorgio’s explanation regarding the fact that (a) Mr Clean
Ltd forms part of the consortium Servizzi Malta Ltd with the latter employing 320
persons of whom, approximately, 100 were attached to Mr Clean, (b) on a daily
basis, about 50 employees of the consortium were off duty and, therefore, could
be detailed to work on a part-time basis on contracts such as the one in question in
which case the payment of NI, bonus and vacation leave were already provided
for under their full-time employment with the same consortium, and (c) as a result
of existing ‘modus operandi’ and organisational set-up, the Company was in a
position to afford taking a commercial decision to offer a better deal to the
contracting authority whilst still remaining profitable and operative within
statutory parameters;

reached the following conclusions, namely:

1. The PCAB has taken note of Dr Gatt’s withdrawal of his client’s first objection
since it emerged that the bids were evaluated on the hourly rate and not on a
global sum basis.

2. The PCAB feels that during the hearing, the arguments that were brought
forward to prove that not all was carried out according to legal parameters and
in a transparent manner were more than counterbalanced by the evidence given
by the same contracting authority and the recommended company.

3. The PCAB also opines that, with regards to the second objection, all legal and
statutory obligations have been observed by both the contracting authority and
the recommended bidder alike.

4. The PCAB argues that the rate, as offered by the recommended tenderer, is
based on a commercial decision which is arrived at after adherence to
recognised labour laws and that, regardless of such rate, the country’s central
administration, but, definitely not, this forum, has in-built checks and balances
to ensure that workers’ rights are safeguarded.

As a consequence of (1) to (4) above this Board finds against the appellant Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be forfeited.

Alfred R Triganza Athony Pavia Edwin Muscat
Chairman Member Member

20 November 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 170

Advert No. 213/2009; CT/2286/2009 - KMS/TEN/11/2009

Tender for Artificial Ground Surface at the Mosta Football Ground

This call for tenders which was for a contracted estimated value of € 250,000 was
published in the Government Gazette on 09.06.2009.  The closing date for this call for
offers was 04.08.2009.

Five (5) different tenderers submitted their offers.

On 28.09.2009 Messrs 240 Ltd filed an objection against the decision by the Contracts
Department to disqualify all tenderers on being found non-compliant and, as a
consequence, to cancel the call for the tender in caption.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 11.11.2009 to discuss this objection.

Present for the hearing were:

240 Ltd

Dr John Gauci Legal Representative
Mr David Bonnici Representative
Mr Desmond Mizzi Representative

Kunsill Malti għall-iSport (KMS)

Dr Peter Fenech Legal Representative

Adjudication Board

Mr George Gafa Chairman
Mr Joe Cassar CEO (KMS) and Member
Mr Idan Azzopardi Secretary

Contracts Department

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of the objection.

At the start of the hearing, it was observed that the objection was based on the
shortcomings which the adjudication board listed in its report against the submission
made by 240 Ltd and it was, therefore, decided to tackle these points in the order
indicated in the adjudication report:

Registered Office of Company given instead of main office on site including

storage area
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Dr John Gauci, legal representative of 240 Ltd, referred to page 8 of the tender
document article 4.1, namely that “All tenderers must supply the following
information and documents with their tenders” and then to bullet 5 under 4.1.6
(page 9) which requested “information regarding the proposed site office, if
any (Form 4.6.3)”.  Dr Gauci contended that the term ‘if any’ was a clear
indication that this requirement was optional because it was not considered
indispensable to have a site office to lay the turf of one football pitch.  Dr
Gauci claimed that a tenderer could not be disqualified for choosing not to
submit an optional requirement.

Dr Peter Fenech, legal representative of Kunsill Malti għall-iSport (KMS), the
contracting authority, referred to Volume 1 section 4.6.3 (1) which stated that
“State the proposed location of your main office on the site, storage area etc.
(sketches to be attached as required).”

The PCAB observed that this requirement was mentioned in two different
parts of the tender document with one clearly indicating that the site office was
‘optional’.  The PCAB opined that, considering the size of the project, the
appellants decided that it did not warrant a site office and that if it was
optional in one article then it cannot be mandatory in another article of the
same tender document.

Dr Fenech did not insist on this point and asked the PCAB to move to the next
issue.

Total value of works the contractor was responsible for, period of contracts and

starting dates not provided

Dr Fenech stated that the list of similar works submitted was in respect of
Bonnici Bros Ltd, the sub-contractor, and not of 240 Ltd.  He referred to the
second bullet of section 4.1.6. (page 9) which, among other things, stated that:

The tenderer must also submit a comprehensive method statement with
drawings if necessary, showing the methods by which he proposes to
carry out the works.  In particular the tenderer must indicate the
numbers, types and capacities of the plant and personnel he proposes
to use on the major activities of work;

On his part, Dr Gauci quoted from para. 6 of his reasoned letter of objection
which referred to clause 4 ‘Information/Documents to be supplied by the
Tenderer’ (page 8 of the tender document), particularly, the ‘N.B.’ which
stated that “Experience may be used as a selection criterion but not as an
award criterion”

Dr Gauci remarked that it was very important to point out that the adjudication
report contained comments but it did not give the reasons for exclusion of the
apposite participating tenderer.  He contended that experience was to be
considered as a selection criterion, i.e. if two tenderers were on equal footing
then the experience of one might tip the balance in his favour, but not as an
award criterion, i.e. a tenderer could not be excluded on the grounds of
experience.  That, notwithstanding, Dr Gauci claimed that his client did submit
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what was requested at 4.6.4 at page 50 of the tender document (page 75 of the
appellants’ submission) which requested a “List of contracts of similar nature
and extent performed during the past <insert number> years”

Dr Gauci remarked that whoever drew up the tender document did not bother
to indicate what number of years had to be covered.  Dr Gauci stated that his
client listed 32 similar projects at page 77 of the submission which included
completed projects and works in progress.  Dr Gauci explained that the value
of works was not indicated because his client was precluded from divulging
such information with regard to private contracts while pointing out, once
again, that information with regard to experience was ‘optional’.

Dr Fenech contended that this information was requested in the tender
document and in the Public Contracts Regulations (51).  Dr Fenech said that
Bonnici Bros Ltd (the sub-contractor) had filled in all the information
requested at 4.6.4.1 however, the Messrs 240 Ltd (the tenderer) referred to an
attachment containing a list of works which had certain information missing,
such as, the starting date of works.

Dr Gauci rebutted that Bonnici Bros Ltd were in a position to indicate the
value of works because the list submitted referred to public contracts.

The Chairman PCAB conceded that the value of works could have been rather
sensitive information with regard to private contracts but he failed to see why
the start and completion dates of works were not indicated, which data could
have been useful to the adjudication board to assess whether the contractor
was able to undertake such a contract.

Dr Gauci referred to Regulation 51 (2) which stated that “the contracting
authority may request certificates from the client/s as to whether the works
were completed in a satisfactory manner.”  D Gauci remarked that the
contracting authority, apparently, failed to do this.    With regard to the start
and finish dates, Dr Gauci submitted that such dates were irrelevant because a
contractor could have the capacity to finish a job within, say, days, but
according to the contract conditions the job had to be carried out over a
number of  months.

The Chairman PCAB remarked that the appellant Company seemed to have
reservations with regard to the submission of this information, which
reservations should have been addressed with the contracting authority prior to
the closing date of tender.

At this point Dr Gauci reiterated that ‘experience’ was not a criterion for
exclusion.

Dr Fenech argued that although it was not an exclusion criterion, that
information had to be submitted because it was requested and it was not up to
the tenderer to decide what to submit or omit.  Dr Fenech also referred to
regulation 51 (2) (a) which stated that “(i) a list of the works carried out over
the past five years, accompanied by certificates of satisfactory execution for
the most important works”
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Dr Gauci argued that regulation 51 bound the contracting authority to request,
if it so needed, a list of information but that did not mean that, if the
contracting authority failed to request it, the tenderer was bound to submit that
information on its own initiative.

The Chairman PCAB remarked that forms were provided in a tender document
to be filled in and, if one conceded that the value of works could have been
considered as commercially sensitive information, the other information was
not.

Dr Gauci maintained that his client did submit the information and that his
client was explaining why certain details were not inserted.  He insisted that,
even if his client did not provide this information at all, the contracting
authority had no right to exclude the said tenderer because it was not an award
criterion.

240 Ltd did not provide an outline QAS to be used

Dr Gauci remarked that an outline was requested and referred to page 83, 84
and 85 of his client’s submission where, internationally recognised certificates
by LANO Sport NV - a Belgian supplier which was ISO 9001-2000 certified -
issued to 240 Ltd, were submitted and which certificates should have set the
mind of the contracting authority at rest with regard to quality assurance.  He
added that, even if the contracting authority requested only an outline, his
client submitted an ISO 9001 certification and an 8 year guarantee for the turf
offered.

Dr Fenech referred to page 305 of the appellants’ submission ‘Outline Quality
Assurance’, particularly to the sentence “Attached are typical test reports for
the materials to be used”.  The contracting authority’s legal representative
remarked that these reports were not made available by Bonnici Bros Ltd
whereas no submission was made with regard to 240 Ltd which was the one
responsible to lay the turf.

Dr Gauci remarked that the outline quality assurance at page 305 referred to
the contractor, which in this case was 240 Ltd – Bonnici Bros Ltd was the sub-
contactor specifically charged with the construction of the sub-base.  In
response to a clarification sought by the Chairman PCAB, Dr Gauci stated that
at page 305 Bonnici Bros Ltd were referring to the contractor, i.e. to 240 Ltd.

Mr Desmond Mizzi, also representing the appellant Company, remarked that
LANO Sport

a. was one of the best firms in this line of business
b. had produced a certificate that the materials that were going to be used

had been tested in one of the best laboratories in the world
c. was even going to certify the works carried by 240 Ltd and Bonnici

Bros Ltd and
d. had issued an 8 year guarantee on the turf
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Mr Mizzi also stated that the quality assurance issued by LANO Sport covered
the whole process.

Bonnici Bros Ltd is only proposing to appoint an H&S Supervisor for sub-base

work.  240 Ltd did not submit a ‘Health and Safety’ programme

Dr Gauci again referred to page 305 of his client’s submission which read as
follows:

“For the execution of this contract, the contractor will appoint a
suitably and experienced Health and Safety (site) Supervisor for the
entire project to assume all responsibilities, during the whole project,
in accordance with the Health and Safety Act 1 (Chapter 424 of the
Laws of Malta).

The Contractor – 240 Ltd - will assume full responsibility for
compliance with the Health and Safety Act and the provisions of LN
281 of 2004 with regards to the project and shall comply in full with
the provisions of the construction Site Regulations insofar as they
apply to the works.”

The Chairman PCAB expressed the opinion that, holistically, it appeared that
the appellant Company had what was required to undertake these works.
However, it seemed that the tender submission at one stage referred to 240 Ltd
and, at another, to Bonnici Bros Ltd which must have been difficult or
confusing to the adjudication board to determine who was responsible for
what.  The Chairman PCAB added that the documentation should have always
been in the name of 240 Ltd, which was the contractor and the responsible
party, and then 240 Ltd should have had an internal agreement with Bonnici
Bros Ltd as its sub-contractor.

Dr Gauci remarked that care had been taken in the use of the terms ‘the
contractor’ and the ‘sub-contractor’ and pointed out that the overall
responsibility always rested with the contractor.  Dr Gauci reported that his
client had already been certified by an appropriate body/firm with regard to
health and safety.

Dr Fenech complained that the contracting authority was not expected to go
through the mind of the contractor so as to decipher its intentions but the
contractor was expected to submit a complete and coherent document.   Dr
Fenech added that what the appellant Company had referred to did not
constitute a ‘Health and Safety’ programme.

Dr Gauci remarked that the adjudication board was satisfied with the Health
and Safety Plan submitted by Bonnici Bros Ltd for sub-base work, so much
so, that the only complaint raised by the board referred to 240 Ltd not
submitting its own plan.
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The contracting authority and the PCAB kept insisting with the appellant
Company to exhibit the contractor’s ‘Health and Safety’ programme requested
in the tender document.

Dr Gauci contended that the submission at page 305 in fact referred to the
contractor, which in this case was 240 Ltd, and that it stated that the contractor
was going to abide by regulations with regard to health and safety.  As far as
Dr Gauci was concerned, the ‘plan’ submitted by his client at page 305 of its
submission was an adequate response to the ‘programme’ requested by the
contracting authority.

The Chairman PCAB remarked that, in his view, references to ‘Health and
Safety’ laws and regulations were not an adequate representation of the
programme requested in the tender document and he stated that if the appellant
had any difficulty as to what was meant by the ‘programme’ then the same
tenderer should have sought pertinent clarifications prior to the closing date of
tender.

Bonnici Bros (sub-contractor) did not indicate the types and capacities of the

plant and personnel he proposes to use

Dr Gauci referred to page 303 of his client’s tender submission where the
following attachments were referred to, namely “list of similar works and
company portfolio.”

He added that the company portfolio included a comprehensive list of plant
and equipment that Bonnici Bros Ltd was going to use as sub-contractor.

Dr Fenech remarked that, contrary to what Dr Gauci had stated, the company
portfolio had not been submitted.

The Chairman PCAB requested the appellant Company to go through its
submission and to indicate the company profile / portfolio to the PCAB.  Mr
Mizzi stated that he assumed that the company profile / portfolio had been
submitted along with the other papers.  He pointed out that his company had
submitted its tender documentation properly sealed whereas by then - by the
time of the hearing - the submission had been opened and he did not exclude
the possibility that the company profile / portfolio got misplaced somewhere.

Duties allocated to employees for this contract not provided

Dr Gauci referred to his clients’ submission, particularly

a. page 44 which showed the organisational chart form 4.2 with the
designation against the proper name of the person concerned;

b. page 69 ‘Overview of the Tenderer’s Personnel’ which indicated the
designation and the number of employees in respect of the different
categories of personnel and

c. page 70 which indicated, by name and designation, the ‘Personnel to
be employed on the Contract’
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Dr Gauci remarked that the designation of the personnel indicated the duties
each one performed and he claimed that the tender document did not
distinguish between designation and duties.

Dr Fenech referred to the second bullet of section 4.1.6. at page 9 which,
among other things, stated that:

“In particular the tenderer must indicate the numbers, types and
capacities of the plant and personnel he proposes to use on the major
activities of work.”

The Chairman PCAB noted that 4.1.6 did not mention the duties and that,
apparently, the tenderer filled in the form provided in the tender document.

Dr Fenech referred also to page 49 of the tender document form 4.6.3 (3)
which read

“Attach a critical milestone bar chart (schedule of execution)
representing the construction programme and detailing the relevant
activities, dates, allocation of labour and plant resources, etc.”

Moreover, Dr Fenech referred to the third bullet of section 4.1.6 at page 9,
namely, “a graphic work schedule (bar chart) showing in outline times and
duties allocated for employees for this contract.” Dr Fenech insisted that the
adjudication board could not trace this document in the appellants’
submission.  Dr Gauci reiterated that page 44 displayed the outline of the
duties of personnel and page 69 showed the designation and the relative
number of personnel.

The Chairman PCAB remarked that at page 44 one found an organisational
chart and that the information found at page 69 did not describe the duties.  He
added that there was a difference between the ‘designation’ and the ‘duties’
attached to that designation because, for example, a Chief Executive Officer of
a large company did not, necessarily, perform the same duties of a Chief
Executive Officer managing a small company due to the difference in staff
complement, organisational structure and level of operations.

Dr Gauci explained that this contract involved the laying of turf and that his
client had indicated which personnel were going to be detailed on this
particular job.  Dr Gauci maintained that his client had submitted enough
information to satisfy the request of the contracting authority with regard to
the duties allocated for employees for this contract.

Dr Fenech explained that article 14.3 at pages 13 and 14 of the tender
document required that “the tender must comprise the following duly
completed documents”, among them, the forms at Volume 1 section 4.
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Documentation submitted not numbered

Dr Fenech remarked that the numbering of the documentation was not a
fundamental issue but, once the adjudication board noted it, then it was
decided that it should be included in the evaluation report.

There was general agreement that this was not an issue for exclusion and it
was therefore left at that.

In his concluding remarks, Dr Gauci concluded that, from the hearing, it emerged that
his client had submitted the information requested in the tender document even
though there might have been instances when the information was not presented as
and where it should have been presented.  The appellants’ legal advisor pointed out
that out of the seven items listed by the adjudication board

(i) the last item was discarded
(ii) other items were found/traced in his client’s submission
(iii) the site office was optional and
(iv) the contractor’s experience was not considered as an exclusion criterion

according to the tender document itself.

In the light of this and in view of certain deficiencies in the tender document itself, Dr
Gauci concluded that the PCAB should reinstate his client in the tendering process.

On his part, Dr Fenech disagreed with Dr Gauci in the sense that, among other things,
the ‘Health and Safety’ programme and the Quality Assurance System were not
submitted at all by the appellant Company.  He added that the adjudication board was
not expected to read between the lines and to interpret the tenderer’s intentions but the
adjudication board was expected to evaluate according to what was submitted against
what was requested in the tender document.  Dr Fenech contended that all the
information requested had to be submitted because even if some of the information
was not considered as an award criterion, it could have been requested to assist the
adjudication board in its work.  Dr Fenech pointed out that none of the tenderers were
found compliant and that the only option which remained possible was either for the
contracting authority to issue another call for tenders or for the same authority to
resort to the negotiated procedure.

At this point the Chairman PCAB referred to and quoted the concluding paragraph of
the adjudication report, viz:

“The Chairman and members of the Evaluation Committee agreed and
decided that as none of the submitted offers were fully compliant with the
tender’s conditions and specifications, this tender is to be cancelled and a
negotiated procedure with the current bidders should be initiated.  However,
we have to point out that the lack of compliance with administrative
requirements resulted due to the fact that an EU template format was being
used for such a project which does not constitute such detailed administrative
requirements.”

The PCAB’s Chairman remarked that it appeared that these tender specifications and
conditions were applicable in the same measure regardless of the size of the football
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ground being considered.  He expressed the view that the fact that none of the five
bidders were found compliant could mean either (a) that none of them was up to
standard to undertake this contract or (b) that the tender document was not properly
drawn up.

At this point, the Chairman PCAB remarked that, not solely attributable to this
particular appeal, it is becoming increasingly popular for contracting authorities to
recommend that a whole process be cancelled with the stroke of a pen, and this, in full
disregard of the fact that, similar to the contracting authority in question in so far as
the tender specifications, terms and conditions, any participating tenderer would have
incurred related expenses and allocated labour hours to prepare the tender submission.
The Chairman PCAB expressed the view that it is becoming increasingly evident that
there is something wrong somewhere and that one had to endeavour to rectify matters
because, unless really necessary, it was not ideal for contracting authorities to shift
from a tendering process to a negotiated procedure.

Mr Francis Attard, Director General (Contracts), was called to the witness stand to
explain, under oath, the negotiated procedure.  Mr Attard stated that:

i) a tender briefing would take place where the contracting authority would
explain to all participating tenderers the shortcomings (in general terms) it
would have encountered in evaluating the offers received – in the process,
each tenderer would realise, per se, where one would have gone wrong in
one’s submission;

ii) all participating tenderers would be handed a tender document, usually the
same original document, and they would be given 15 days within which to
submit their offer; and

iii) the tenderers would have the right to alter their original bid, even the price,
but that does not, necessarily, mean that the price has to go up

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 01.10.2009 and also through their verbal submissions presented during the
public hearing held on the 11.09.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of all the arguments raised by both the appellant Company and
the contracting authority in respect of the following issues, namely:

1. Registered Office of Company given instead of main office on site
including storage area, particularly, (a) the appellant Company’s claim
that a tenderer could not be disqualified for choosing not to submit an
optional requirement – such requirement was mentioned in two
different parts of the tender document with one clearly indicating that
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the site office was ‘optional’, (b) considering the size of the ground in
question this did not warrant a site office and (c) the fact that, during
the same hearing, the contracting authority’s legal advisor advised
those present that he was not going to insist on this issue and that he
was thus accepting the appellant Company’s reasoning as justified;

2. Total value of works the contractor was responsible for, period of
contracts and starting dates not provided, particularly, the fact that (a)
the list of similar works submitted was in respect of Bonnici Bros Ltd,
the sub-contractor, and not of 240 Ltd, the tenderer, (b) Dr Gauci’s
insistence on the fact that page 8 of the tender document, particularly,
the ‘N.B.’ stated that “Experience may be used as a selection criterion
but not as an award criterion”, (c) Dr Fenech argued that although it
was not an exclusion criterion, that information had to be submitted
because it was requested and it was not up to the tenderer to decide
what to submit or omit, (d) Dr Gauci’s admittance that, whilst his
client had listed 32 similar projects at page 77 of the submission which
included completed projects and works in progress, yet the appellant
Company decided not to divulge any information with regard to private
deals entered into, and (e) Dr Gauci’s claim that, contrary to his client,
namely 240 Ltd, Bonnici Bros Ltd, the sub-contractor, was in a
position to indicate the value of works because the list submitted
referred to public contracts

3. 240 Ltd did not provide an outline QAS to be used, particularly, (a) the
certificates (ISO 9001-2000) submitted by LANO Sport NV - a
Belgian supplier, (b) the appellant Company’s principals’ 8 year
guarantee for the turf offered covering the whole process, and (c) the
fact that the adjudicating board disregarded the certificates provided by
the appellant Company’s principals

4. Bonnici Bros Ltd is only proposing to appoint an H&S Supervisor for
sub-base work.  240 Ltd did not submit a ‘Health and Safety’
programme, particularly, the fact that (a) the appellant Company had
stated that “The Contractor – 240 Ltd - will assume full responsibility
for compliance with the Health and Safety Act and the provisions of LN
281 of 2004 with regards to the project and shall comply in full with
the provisions of the construction Site Regulations insofar as they
apply to the works”, (b) upon having the contracting authority insisting
with the appellant Company to exhibit the ‘Health and Safety’
programme requested in the tender document the appellants stated that
the ‘plan’ submitted at page 305 of their submission was an adequate
response to the ‘programme’ requested by the contracting authority and
(c) it seemed that the tender submission at one stage referred to 240
Ltd and, at another, to Bonnici Bros Ltd, which must have been
difficult or confusing to the adjudication board to determine who was
responsible for what.

5. Bonnici Bros (sub-contractor) did not indicate the types and capacities
of the plant and personnel he proposes to use, particularly, the fact that
(a) whilst the appellant Company referred to a “list of similar works
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and company portfolio”, adding that the company portfolio included a
comprehensive list of plant and equipment that Bonnici Bros Ltd was
going to use as sub-contractor, the contracting authority remarked that
the  appellant company portfolio was not submitted at all and (b) Mr
Mizzi stated that he assumed that the company profile / portfolio had
been submitted along with the other papers

6. Duties allocated to employees for this contract not provided,
particularly, the fact that whilst (a) the appellant Company’s legal
advisor claimed that the designation of the personnel indicated the
duties each one performed claiming that the tender document did not
distinguish between designation and duties and that this contract
involved the laying of turf and that his client had indicated which
personnel were going to be detailed on this particular job, yet (b) at
page 44 one could find an organisational chart but it was also a fact
that the information found at page 69 did not describe the duties
attached to that designation

7. Documentation submitted not numbered, particularly, the fact that,
according to the same contracting authority, the numbering of the
documentation was not a fundamental issue but, once the adjudication
board noted it, then it was decided that it should be included in the
evaluation report.  However, it was also agreed that this was not an
issue for exclusion and it was therefore left at that.

having also taken note of Dr Fenech’s concluding remarks relating to the fact that
none of the tenderers were found compliant and that the only option which
remained possible was either for the contracting authority to issue another call for
tenders or for the same authority to resort to the negotiated procedure

reached the following conclusions, namely:

1. The PCAB feels that this particular tender’s specifications were too onerous for
this type of project reflecting in a highly rigid assessment of issues which
seemingly, occasionally, went somewhat overboard (main office on site,
numbering of documentation, total disregard to internationally approved
certificates, and so forth)

2. The PCAB also feels that given that, in some way or other, pertinent details
were included in the appellant Company’s tender, albeit, admittedly, not
necessarily in the form requested, yet, the PCAB concludes that the appellant
Company’s offer was substantially compliant

As a consequence of (1) to (2) above this Board finds in favour of the appellant
Company and recommends that (a) the said appellant Company be reinstated in the
tendering process and that (b) the decision taken by the General Contracts Committee
(GCC) to open a negotiated procedure be revoked.
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In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza Athony Pavia Edwin Muscat
Chairman  Member Member

20 November 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 171

Advert No 028/2009; CT/2149/2008; GPS 03148 T 07 DC

Tender for the Supply of Paracetamol 500mg Tablets or Caplets

This call for tenders, which covered a contract period of three years and was for an
estimated contracted value of € 66,044, was published in the Government Gazette on
23.01.2009.  The closing date for this call for offers was 05.03.2009.

Five (5) different tenderers submitted their offers.

On 08.10.2009 Ms Jane Mifsud (o.b.o Premiere Healthcare) filed an objection
following the decision taken by the Contracts Department to award the tender to
Pharmabart Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Edwin Muscat, respectively, acting as
members convened a public hearing on 18.11.2009 to discuss this objection.

Present for the hearing were:

Ms Jane Mifsud (o.b.o Premiere Healthcare)

Mr Kenneth Mifsud Representative

Government Pharmaceutical Services

Ms Anne Debattista Director
Mr Chris Treeby Ward Health Division Representative

Evaluation Committee:

Ms Miriam Dowling Chairperson
Ms Miriam Azzopardi Member

Pharmabart Ltd

Mr Alfred Barthet Representative

Department of Contracts

Mr Francis Attard Director General

After the Chairman’s brief introduction, the appellant was invited to explain the
motives of the objection.

Mr Kenneth Mifsud, representing Ms Jane Mifsud, the appellant, reported that by way
of a letter dated 2nd October 2009, the Department of Contracts had informed them
that their offer had been discarded since they did not submit the signed Financial
Identification Form.  Mr Mifsud explained that:
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(a) he represented a small, family-run, entity and that he regarded it as rather
unsafe to quote the account number on each and every tender that they
participated in;

and

(b) in his view, the non-submission of the Financial Identification Form was
not going to affect the core terms of the contract with regard to the supply and
delivery of the goods.

The Chairman intervened and noted that the PCAB had just witnessed the appellant
admitting that the requested form was not submitted.  At this point the Chairman
PCAB asked the appellant if he had sought the advice or guidelines either from the
Contracts Department or from the contracting authority as to whether there would be
any repercussions if this form was not submitted given that his entity was small and so
forth.

Mr Mifsud remarked that they had participated in other tenders and no objections
were ever raised in this regard.  He added that, whereas the signed ‘Financial
Identification Form’, might have had a high degree of relevance in the case of large
firms he did not consider it so relevant in the case of a tenderer who was an individual
established in Malta.

The Chairman PCAB stated that, if the contracting authority, in the tender dossier,
requested the submission of a document, or any other information for all that
mattered, then that had to be submitted and stressed that it was not at the discretion of
the tenderer to decide what to submit and what to omit.  The PCAB placed emphasis
on the fact that, in similar circumstances, there was no room for any cherry picking.

The Chairman PCAB proceeded by stating that the appellant’s claim that his entity
was small did not entitle it to be treated differently from the other bidders because it
was the essence of the tendering system that all the bidders had to participate under
the same conditions.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellant, in terms of its ‘motivated letter of objection’ dated
08.10.2009, had objected to the decision taken by the General Contracts
Committee;

having taken cognisance of the appellant’s representative’s verbal submissions
presented during the public hearing held on the 18.11.2009;

reached the following conclusions, namely:

1. The PCAB feels that the appellant did not observe any shortcomings on the part
of the adjudication board because the latter had conducted its evaluation
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according to the tender conditions which, in turn, were influenced by local and
EU regulations.

2. The PCAB noted that this was a clear case where the tenderer opted not to
submit the requested document.  The PCAB also argues that there is no point
in emphasising more the fact that a tenderer is not allowed, at any stage, to
exercise one’s own discretion, e.g. deciding what to submit and what to
ignore.

3. The PCAB opines that, if the appellant had any reservations about any issue,
one could have easily resorted to addressing such issues by way of a
clarification via the Contracts Department.  Undoubtedly, not saying anything
and then for one to decide to do what one feels pertinent is not acceptable.

4. The PCAB also feels that the appellant’s claim, namely that the size of its
entity was small, did not entitle it to be treated differently from the other
bidders.

As a consequence of (1) to (4) above, this Board finds against the appellant and, in
view of the above, and, in terms of the Public Contracts Regulations, 2005, this Board
recommends that the deposit submitted by the appellant should be forfeited.

Alfred R Triganza             Anthony Pavia Edwin Muscat
Chairman Member Member

23 November 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 172

Advert No 88/2009; CT/2142/2008; GPS 01.002.T08AS

Tender for the Supply of Letrozole 2.5mg Tablets/Capsules

This call for tenders covering 3 years’ supply was, for a contracted estimated value of
€ 368,102.72 was published in the Government Gazette on 24.02.2009.  The closing
date for this call for offers was 21.04.2009.

Two (2) different tenderers submitted their offers.

On 02.10.2009 Messrs Rodel Ltd, acting on behalf of Accord Healthcare Ltd, filed an
objection against the intended award of the tender in caption to V J Salomone Pharma
Ltd.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Edwin Muscat and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 18.11.2009 to discuss this objection.

Present for the hearing were:

Rodel Ltd

Dr Hugh Peralta Legal Representative
Dr Norman Vella Representative
Mr Manoj Prakash Representative of Accord Healthcare Ltd

Government Health Procurement Services

Ms Anne Debattista Director
Mr Chris Treeby Ward Health Division Representative

Evaluation Committee

Ms Miriam Dowling Chairperson
Mr David Baldacchino Member

V J Salomone Pharma Ltd

Mrs Vanessa Said Salomone Representative

Medicines Authority

Mr Michael Chetcuti Representative

         Department of Contracts

  Mr Francis Attard Director General
  Mr Mario Borg Assistant Director
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After the Chairman’s brief introduction the appellant Company’s representative was
invited to explain the motives of the objection.  The parties agreed that the hearing be
held in English so that Mr Manoj Prakash, representing Accord Healthcare Ltd, would
be able to follow proceedings.

Dr Norman Vella, representing Rodel Ltd, the appellant Company, explained that two
firms tendered for this contract and he claimed that his client was €60,000 cheaper.

Dr Hugh Peralta, the appellants’ legal representative, took up the case and referred to
a letter dated 25th September 2009 from Contracts Department which informed the
appellant that:

…the tender submitted by you was not successful as you have submitted an
application for a variation to register the x30 pack size being offered and to
include an additional EU batch release site.  These variations have not been
included in the last MA update dated 30th July 2009. Therefore, product is not
acceptable.

Dr Peralta remarked that the main reason given for exclusion was that this variation
was not on the Medicines Authority (MA) website dated 30th July 2009.  Dr Peralta
explained that, previously, this medicine was presented in a pack of 28 tablets, which
had been registered in October 2008 in the UK, the member reference state, which
registration automatically applied to the other member states.  He added that at the
time that Accord Healthcare Ltd submitted its tender, the 28-tablet pack was changed
to a 30-tablet pack, which change constituted a variation.  Dr Peralta continued that
once a variation was accepted in one (Reference) Member State then it was
automatically applicable to all the other EU Member States. Dr Peralta said that this
variation had not been included in the 30 July 2009 update but that it was issued on
the 24th September.  He declared that it so happened that on the 21st April 2009, which
was also the closing date of the tender the UK had approved this variation, admittedly,
an event not known to his client at that time.

Dr Peralta remarked that the tender document submitted by his client did indicate that
an application for variation had been filed.  Dr Peralta then referred to the email dated
28th September 2009 sent by Ms Helen Vella of the Medicines Authority to his client
and to the Health Department which, inter alia, stated that:

Regarding the below mentioned product Letrozole tablets and variations
pertaining to the marketing authorisation of same, I would like to inform you
that variations:

1. UK/H/112/001/1A.002 – replacement/addition of a manufacturer
responsible for batch release

2. UK/H/1142/001/1B/001 – to register additional pack sizes including pack x
30,

were both finalised positively by the Reference Member State carrying out the
assessment, UK, and all Concerned Member States, including Malta in March
and May 2009 respectively.
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Dr Peralta claimed that, as a matter of fact, both variations were registered in the UK
in May 2009.  Dr Peralta stated that in September 2009 the Contracts Department had
stated that the variations were not registered after having made reference to the
Medicines Authority website update of the 30th July 2009.

Dr Peralta continued by quoting from the email sent by Ms Vella, namely:

“In Malta, the national phase has not yet been completed.  However, once the
variations were positively concluded by the RMS (as per CTS database below,
used for Member States to communicate during European procedures), the
changes can be implemented by the marketing authorisation holder.”

Dr Peralta claimed that these variations had been approved in the UK and he argued
that, if one were to consider the case at that point in time, one would conclude that the
reason given for exclusion, i.e. that it did not appear on the last Medicines Authority
website update of 30th July 2009, was no longer applicable.

Dr Peralta remarked that a pertinent question was whether the Contracts Department
or the contracting authority should have checked with Ms Vella or with his client as to
how things stood in actual fact and thus save the government €60,000.  Dr Peralta
contended that a private company would have checked things out in an effort to save
the company a good amount of money – a cost saving exercise - especially when it
was dealing with a respected client.

The appellant’s legal advisor argued that if one had delved a bit deeper into the matter
one would have found out that the variations had, in fact, been approved and, as a
consequence, the reason for exclusion would not have applied.  Furthermore, his
client’s product was good and offered at a competitive price and, as a result, it should
not have been discarded.

Ms Anne Debattista, Director, Government Health Procurement Services, conceded
that the appellant’s offer was the cheaper of the two offers submitted but was quick to
add that the product offered was in a pack of 30 capsules whereas the local Medicines
Authority website displayed the product in a pack of 28 tablets.  She explained that
albeit, at the closing date of tender, 21st April 2009 (tender published on the 24th

February 2009), the appellant Company did indicate in its submission that an
application had been submitted to the Medicines Authority in connection with the
variation, yet the adjudicating process had to be carried out on the information
submitted at the closing date of tender. Ms Debattista said that it was incumbent on
the contractor to inform the Contracts Department that the procedure had been
terminated because the Government Health Procurement Services was not privy to
such information as the Medicines Authority witness would testify later on.

At this point the Chairman PCAB intervened to observe that if one were to solely rely
on data / details listed on a website (in this case the Medicines Authority’s website), it
could well result that the website would not be up-to-date and, hence, not reflect the
true state of affairs.

Ms Debattista then referred to Annex VI – Tender Technical and Special Conditions –
clause 7.1 Medicinal Products which read as follows:
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The tenderer must ensure that the following is submitted with each offer:

(i) a true representative sample of the product in the pack size as
offered ….

Ms Debattista submitted that the appellant Company’s sample was not presented in
“the pack size being offered.”

The Chairman PCAB noted that the sample was not mentioned as one of the reasons
for exclusion and, therefore, it was not fair on the appellant for the contracting
authority to bring up this issue at that stage.

Ms Debattista remarked that it was true that the appellant was only informed about the
licensing issue but called on the PCAB to appreciate that the adjudication board had
to consider all the information that had been submitted.  She added that, had the
product been duly registered, the appellant would have submitted the registered
sample but the fact was that the appellant submitted a product that was not registered
and that was evident even from the leaflet accompanying the sample which did not
indicate the date when it was approved.  Ms Debattista claimed that the Government
Health Procurement Services listed the licensing issue as the only shortcoming
because the other shortcomings were consequential.

Ms Debattista conceded that it would seem that a product registered in the UK or, for
that matter, in any other EU State, would be acceptable to the Maltese authorities.
However, on this specific issue she preferred to let the Medicines Authority
representative elaborate on that as the matter was not that straightforward and the
Medicines Authority was the competent entity at that.  Ms Debattista stated that at no
stage did the appellant contact the Contracts Department to inform it of any
developments that had occurred.

The Chairman PCAB remarked that in this case it was very relevant for the
contracting authority to be well aware of the workings of the Medicines Authority
because, had it been the case, this case would, most probably, not have ended up
before the PCAB.

Mr Michael Chetcuti, representing the Medicines Authority, under oath, gave
evidence the salient points of which one could highlight as follows – mainly
according to Mr Chetcuti …

not everything that is registered in EU Member States  is automatically recognised
in Malta;

there are procedures that allowed for the mutual recognition of medicine licensing
and, once such procedures are concluded, then these would be applicable to all EU
countries. In this case Malta has been a participant from the beginning in the
decentralised procedure, i.e. since it was initially registered in 2008.  Also, in this
particular instance, there were no grounds for exclusion because Malta was part of
the said procedure;
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once a procedure is concluded it has also to be officially concluded in all the
Member States;

the national phase is a phase that varies from country to country depending mostly
on the resources available;

there is a day-to-day procedure together with another type of procedure.  With
regards top this particular case the first procedure was concluded in March 2009
whereas the second one was concluded in April 2009. The Reference Member
State (RMS) procedural level had been concluded with the UK being the
Reference Member State, the lead Member State, whereas Malta was the
Concerned Member State (CMS), the one that followed although Malta would
also contribute to the procedure;

at the moment the administrative phase undertaken in Malta could take a number
of months to be concluded because of the workload at the Medicines Authority;

once a product is approved, procedurally, the Medicines Authority is allowed to
implement, as was demonstrated in this instance by the email dated 28th

September 2009 sent by Ms Helen Vella of the Medicines Authority which had
been quoted earlier on during the hearing by Dr Peralta;

Ms Vella sent the said email in September 2009 because the Medicines Authority
was not asked to give any information in that regard prior to that date;

to his knowledge, this was the first case of its type;

the only source of information currently available publicly for local approvals was
the Medicines Authority website which is updated regularly.  Mr Chetcuti could
not recall if the website was updated every two weeks or every two months
because such updating does not fall within the realms of his responsibility;

whilst it could happen that a product would have been approved without being
displayed on the website, yet, that was rather remote as, once the procedure would
have been brought to a close, it would be uploaded on the Medicines Authority’s
website which process, admitted Mr Chetcuti, could take up to two weeks or so;

the website is the only means for the Medicines Authority clients to obtain
licensing information unless they made a specific request to the Medicines
Authority;

he was not aware as to whether other entities, such as contracting authorities like
the Government Health Procurement Services, could ask the Medicines Authority
for licensing information;

the administrative process, with regard to this product, was still in progress
because of the workload on the part of the Medicines Authority; and

he worked for the licensing department of the Medicines Authority which was an
autonomous body set up by government.
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Ms Debattista explained that, during the adjudication process, she had queried in the
beginning of September as to whether the Medicines Authority’s website had been
updated and it resulted that up until September 2009 and, even up to that same day,
the website had not been updated.  When asked by the PCAB to confirm this
statement Mr Chetcuti could not confirm or deny it.

Ms Debattista stressed that the contracting authority was not allowed to make any
queries that would, in any way, alter the original offer submitted at the closing date of
tender and added that any queries had to be made through the Contracts Department.

Ms Debattista showed comprehension as to the way this case developed but she
insisted that there were two factors which could not be overlooked, namely the (a)
Medicines Authority’s website had not been updated and (b) tenderer failed to inform
the Contracts Department that its product had, in the meantime, been approved in the
UK.

The Chairman PCAB conceded that the contracting authority could not and should not
go beyond certain limits but added that the PCAB had to take into account the
interests of all the parties concerned.  The Chairman PCAB failed to understand why
the Medicines Authority’s website was not continuously updated.

Moreover, the PCAB’s Chairman expressed concern that, even if the workload at the
Medicines Authority was, in this instance, a matter of fact, a genuine case, still, in
other circumstances one could not entirely exclude the possibility that there could be
ulterior motives behind a delay in the approval to a product.

The Chairman PCAB disagreed completely with the notion that a tenderer should be
penalised because of the workload on the part of any public entity.  The Chairman
opined that it did not take much time to update a website, irrespective of the
workload, and that one should not expect a client to wait for months on end to obtain
an approval, in this case a market authorisation.

Ms Debattista summed up what in her opinion were the three main issues in this case:
(a) the Government Health Procurement Services was not allowed to make queries
which in any way could lead to a change in the original offer, (b) the approval granted
by the Reference State was not available to the Government Health Procurement
Services and (c) the contractor, at no point in time, did officially inform the Director
of Contracts that the variation for the product that was submitted in its offer had been
positively concluded by the Reference Member State, the UK.  Ms Debattista declared
that the contractor was required to offer a product with a marketing authorisation
issued in Malta and that the appellant Company had acted correctly because it had
indicated in its tender submission that it did not possess the marketing authorisation
but that it had lodged an application with the Medicines Authority for that purpose.
She added that the tenderer was not obliged to inform the contracting authority that
the product had been approved in the UK - the Reference Member State.

On his part Dr Peralta refused the accusation that his client had not contacted the
contracting authority about the authorisation of the product as he contended that it was
not proper for tenderers to embark on private communications with the contracting
authority.  He claimed that it was the responsibility of the contracting authority to
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seek clarifications from tenderers and moved on to quote from section 20.3 under
‘Instructions to Tenderers’ which read as follows:

“To facilitate the examination, evaluation and comparison of tenders, the
evaluation committee may ask each tenderer individually for clarification of his
tender …”

Dr Peralta stated that the fact was that the contracting authority failed to find out if the
product had actually been registered in the meantime.

Dr Peralta also opined that the answer to the first question put to Mr Chetcuti, which
he answered in the negative, was subsequently a ‘yes’ answer, i.e. that a product
registered in the UK was recognised in Malta if the required action had been taken.

The Chairman PCAB remarked that the contracting authority was allowed to seek
clarifications so long as such clarification was carried out in a transparent manner and
through the Department of Contracts.

The Chairman PCAB …

(i) remarked that one could not condone a situation where a contractor got
penalised because a public entity entrusted with the issue of such
authorisations had a backlog of work

and

(ii) welcomed the comment made by Mr Chetcuti that after this case cropped up
the Medicines Authority has been exploring ways how to avoid the
recurrence of such events

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 07.10.2009 and also through their verbal submissions presented during the
public hearing held on the 18.11.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the fact that the main reason given to appellant Company for
exclusion was that this variation was not on the Medicines Authority’s website
dated 30th July 2009;

having also taken note of the correspondence entered into with Ms Helen Vella of
the Medicines Authority;

having heard Ms Debattista state that (a) albeit the appellant Company did
indicate in its submission that an application had been submitted to the Medicines
Authority in connection with the variation, yet the adjudicating process had to be
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carried out on the information submitted at the closing date of tender and (b) the
appellant Company’s sample was not presented in “the pack size being offered.”;

having also noted that (a) it had to consider the fact that despite the contracting
authority’s representative’s reference to the said sample, such issue was not
mentioned as one of the reasons for exclusion and (b) as stated in its defence, the
contracting authority claimed that the Government Health Procurement Services
listed the licensing issue as the only shortcoming because the other shortcomings
were consequential;

having taken full cognizance of all of Mr Chetcuti’s comments and observations;

having also taken particular note of the fact that (a) it was publicly confirmed that
up until September 2009 and, even up to that same day, the Medicines Authority’s
website had not been updated, a matter which gains considerable importance
considering that the Government Health Procurement Services would only
consider those products which would be duly listed on the said website, (b) the
Government Health Procurement Services maintained that, albeit not obliged to do
so, the onus remains on the tenderer to inform the Contracts Department that its
product had, in the meantime, been approved in another Reference Member State
(RMS), in this particular instance the UK and (c) with reference to (b) the
appellant Company’s legal representative  claimed that it was not proper for
tenderers to embark on private communications with the contracting authority and
that, as stated in section 20.3 under ‘Instructions to Tenderers’, “the evaluation
committee may ask each tenderer individually for clarification of his tender …” to
“facilitate the examination, evaluation and comparison of tenders”;

having taken note of Mr Chetcuti’s comment regarding the fact that Ms Vella sent
the said email in September 2009 because the Medicines Authority was not asked
to give any information in that regard prior to that date;

having heard Ms Debattista’s comments relating to the fact that the contracting
authority was not allowed to make any queries that would, in any way, alter the
original offer submitted at the closing date of tender, adding that any queries had
to be made through the Contracts Department;

having reflected on its own (i.e. the PCAB’s) remarks stated during the hearing,
namely, (a) the fact that it failed to understand why the Medicines Authority’s
website was not continuously updated and (b) that, even if the workload at the
Medicines Authority was, in this instance, a matter of fact, a genuine case, still, in
other circumstances one could not entirely exclude the possibility that there could
be ulterior motives behind a delay in the approval to a product;

reached the following conclusions, namely:

1. The PCAB feels that if one were to solely rely on data / details listed on a
website (in this case the Medicines Authority’s website), it could well result that
the website would not be up-to-date and, hence, not reflect the true state of
affairs.
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2. The PCAB disagrees completely with the notion that a tenderer should be
penalised because of the workload on the part of any public entity, especially
when it is more than obvious that it does not take much time for one to update a
website, irrespective of the workload.

3. The PCAB contends that, regardless of the workload, one should not expect a
client to wait for months on end to obtain an approval, in this case a market
authorisation.

4. Contrary to what has been stated by the contracting authority’s representative,
the PCAB argues that a contracting authority is allowed to seek clarifications so
long as such clarification is carried out in a transparent manner and through the
Department of Contracts.

5. The PCAB considers that proper liaison between the contracting authority and
the Medicines Authority would have avoided many an issue which emanated
from the lack of proper shouldering of responsibilities to ensure that all remains
transparent but also without injustices being experienced by any of the tenderers
participating in this tender.

As a consequence of (1) to (5) above this Board finds in favour of the appellant
Company.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member

7 December 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 173 and Case No. 174

Advert No. 148/2009; CT/2574/2008; GPS 07.227.T07CA

Tender for the Supply of Venlafaxine 75mg Capsules

This call for tenders was, for a contracted estimated value of € 1,100,537.93 covering
a contract period of 36 months, was published in the Government Gazette with the
closing date for this call for offers being 09.06.2009.

Four (4) different tenderers submitted their offers.

On 09.10.2009 Messrs George Borg Barthet Ltd and on 13.10.2009 VJ Salomone
Pharma Ltd respectively filed an objection against the decision by the Contracts
Department that their offers were non-compliant.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Edwin Muscat and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 25.11.2009 to discuss these objections.

Present for the hearing were:

George Borg Barthet Ltd (GBB Ltd)
Ms Lina Aquilina
Ms Michelle Chircop

VJ Salomone Pharma Ltd (VJSP Ltd)
Dr Adrian Delia Legal Representative
Dr John L Gauci Legal Representative
Ms Jackie Mangion V J Salomone Pharma Ltd
Mr Daniel Vella Friggieri Actavis Malta Ltd
Ms Deborah Campbell Actavis Malta Ltd
Ms Jo Ann Vassallo Actavis Malta Ltd

Vivian Corporation Ltd
Ms Denise Borg Manche Tender Business Manager

Government  Health Procurement Services
Ms Anna Debattista Director
Mr Christopher Treeby Ward Principal Pharmacist

Evaluation Committee
Ms Miriam Dowling Chairperson
Mr David Baldacchino Member

Department of Contracts
Mr Francis Attard Director General (Contracts)
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The Chairman PCAB explained that, since these two objections concerned the same
call for tenders, it was decided that a joint hearing be held. However, it was also
explained that the two cases would be dealt with and decided upon separately.

Following this brief introduction, the Chairman PCAB then invited the representative
of George Borg Barthet Ltd to explain the motive of the objection.

Objection raised by Messrs George Borg Barthet Ltd

Ms Lina Aquilina, representing one of the appellant Companies, namely Messrs
George Borg Barthet Ltd, explained that by letter dated 7 October 2009, the Contracts
Department had informed them that their offer was considered non-compliant because
“the package/insert are in the French language”.

Ms Aquilina informed those present that the sample they submitted, besides having
the pack and the insert in French, had also a copy of the insert in the English
language.

Ms Anne Debattista, Director, Government Health Procurement Service, displayed
the sample presented by George Borg Barthet Ltd which had the pack and the insert in
French together with a photocopy of an insert in English.  Ms Debattista then referred
to Annex VI ‘A’ Technical Conditions section 3 ‘Packaging and Labelling’ where
clause 3.1 ‘Medical Products’ stated that :

“The following particulars shall appear on the “outer packaging” (3) of a
medical product, or where there is no outer packaging on the “immediate
packaging” (4) in one of the official languages of Malta”.

Making particular reference to this clause, Ms Debattista placed emphasis on the fact
that, it was common knowledge that the official languages of Malta are Maltese and
English.

Then she referred also to section 7 ‘Samples and Literature’ para. ‘Medicinal
Products’ which stated that:

“The tenderer must ensure that the following is submitted with each offer:

A true representative sample of the product in the pack size as offered ………
Original/true copy of the outer packaging and immediate packing labelling in
one of the official languages of Malta Original/true copy of the package insert
in one of the official languages of Malta.”

Referring to the said clause, the same contracting authority’s representative stated
that, for clarity’s sake, she had to mention that the appellant Company, whilst
submitting an “Original/true copy of the package insert in one of the official
languages of Malta”, did not do the same as far as the other mandatory request which
required a tenderer to submit an “Original/true copy of the outer packaging and
immediate packing labelling in one of the official languages of Malta”.
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Ms Debattista explained that, albeit the package insert was submitted, yet all the
official packaging was in French and not in any one of the official languages of Malta.

Furthermore, Ms Debattista quoted Annex IV – ‘Declaration Sheet for Medicinal
Products’ para. 5 which stated “Pack size: pack of 30 capsules SR – French language
only.”

Ms Debattista concluded that George Borg Barthet Ltd defaulted because it submitted
a sample with the outer packaging and labelling all in French when the tender
document requested it to be in one of the official languages of Malta, i.e. Maltese or
English.

Dr Adrian Delia, VJ Salomone Pharma Ltd’s legal representative, intervened to say
that this requirement did not emerge only from the tender document but also from the
Medicines Act and, therefore, even if it were not requested in the tender dossier, it had
to be submitted anyway because the law so stipulated.  He added that the Medicines
Act also laid down that the product had to have the outer packaging in Maltese or
English and even any inner literature had to be in Maltese or English because, if the
capsules were not given out in full packages but individual capsules were handed out,
then any inner packaging/foil had to be in Maltese or English so that the patient would
be able to read and understand it.

Ms Michelle Chircop, also representing George Borg Barthet Ltd, under oath,
conceded that the packaging was all in French.  However, she added that there were
other instances – she even mentioned one specific product - when they supplied the
Government Health Procurement Service with products that had the packaging in
French and the insert in English.

Ms Debattista submitted that the public hearing concerned this specific call for
tenders and not other calls for tenders and if there was an instance or instances like
Ms Chircop mentioned it did not mean that the Government Health Procurement
Service was bound to accept such products when the tender specifications clearly
requested otherwise.  She added that the Government Health Procurement Service
procured thousands of items and she could not recall the example mentioned by Ms
Chircop.

The Chairman PCAB remarked that the tender conditions were very clear in this
respect and expressed his concern as to how there might have been instances when
these requirements were overlooked.

Objection raised by Messrs VJ Salomone Pharma Ltd

Dr Adrian Delia, legal representative of VJ Salomone Pharma Ltd, explained that on
the 7 October 2009 his client was informed by the Contacts Department that their
offer was declared administratively/technically non-compliant because the “product is
not listed in the MA (Market Authorisation) list updated by MA (Medicines Authority)
on 30/07/09”.
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The appellant Company’s legal representative declared that one had to establish
whether a firm had the market authorisation not by simply checking the website of the
Medicines Authority but by ensuring that an entity actually had that marketing
authorisation.  He claimed that the wording used to justify the exclusion of his client’s
offer did not refer to his client not having the marketing authorisation but that the
Medicines Authority website did not display the market authorisation of his client.

The Chairman PCAB recalled another case that had been brought before the Board a
few days previously and remarked that a representative of the Medicines Authority
had testified that:

a. the Medicines Authority website which indicated that an entity was the
holder of a marketing authorisation was not frequently updated;

b. no consultation took place between the entities concerned, i.e. between the
contracting authority, which happened to be the Government Health
Procurement Service as in this case and the Medicines Authority, and

c. the Medicines Authority had a backlog of work such that the same
Medicines Authority was not in a position to issue such authorisations in a
timely manner

The Chairman PCAB reiterated what he had said in that case in the sense that the
backlog of work that the Medicines Authority had should not be allowed to jeopardise
the position of the contractor concerned.

At this point the Chairman PCAB asked the parties concerned to furnish the PCAB
with the dates relevant to the case, which read as follows:

21 July 2008 date when the appellant, VJ Salomone Pharma Ltd,
applied to the Medicines Authority for the market
authorisation

  9 June 2009 closing date of tender

21 July 2009 when the 6-week period after the closing date of tender
lapsed

28 July 2009 the date when the Medicines Authority issued the
market authorisation to VJ Salomone Pharma Ltd

Ms Debattista explained that, in its tender documentation, the appellant Company, VJ
Salomone Pharma Ltd, had indicated that it did not have the market authorisation.  At
this point Dr Delia intervened to confirm that, by the 9th June 2009, his client did not
have the requested market authorisation.

Ms Debattista then quoted section 9.1.2 under section ‘B Special Conditions’ of
Annex VI;

“In the event that at the closing date for the submission of the offer, the
medicinal product being offered does not have:
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a) a valid Provisional Marketing Authorisation, or
b) a valid Marketing Authorisation, or
etc

… tenderers will be allowed an additional 6-week period from the closing date
of the respective tender or from the date of request from Director of
Contracts/Director GPS, in order to be able to register the medicinal product
in terms of prevailing Laws of Malta.”

Ms Debattista pointed out that, in this case, the 6-week period started from the closing
date of tender since the tenderer had declared that he had an application pending with
the Medicines Authority.

Ms Debattista and Dr Delia agreed that VJ Salomone Pharma Ltd had eventually
obtained the marketing authorisation on the 28 July 2009 when the 6-week period had
lapsed on the 21 July 2009.

The Chairman PCAB remarked that it appeared that, on one hand, the contracting
authority had taken note that the appellant obtained the market authorisation 6 days or
so after the stipulated time and, consequently, decided to disqualify the latter’s offer
but, on the other hand, the contracting authority failed to take into account the fact
that the same appellant had lodged an application with the Medicines Authority in
July 2008, i.e. one year before!

Ms Debattista contended that, in this case, the adjudication board had only acted
according to the tender conditions.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
(Messrs George Borg Barthet Ltd - dated 09.10.2009 and Messrs VJ Salomone
Pharma Ltd – dated 16.10.2009) and also through their verbal submissions
presented during the public hearing held on the 25.11.2009, had objected to the
decision taken by the General Contracts Committee;

in the appeal lodged by Messrs George Borg Barthet Ltd …

having particularly taken note of the fact that, whilst the appellant Company stated
that the sample they submitted, besides having the pack and the insert in French,
had also a copy of the insert in the English language, yet Annex VI ‘A’ Technical
Conditions section 3 ‘Packaging and Labelling’ specifically stated, inter alia, that
the “following particulars shall appear on the “outer packaging” (3) of a medical
product, or where there is no outer packaging on the “immediate packaging” (4) in
one of the official languages of Malta”;



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

412

having also taken note of the fact that in section 7 ‘Samples and Literature’ para.
‘Medicinal Products’, whilst there was specifically stated that “A true
representative sample of the product in the pack size as offered ………
Original/true copy of the outer packaging and immediate packing labelling in one
of the official languages of Malta Original/true copy of the package insert in one
of the official languages of Malta”, yet all the official packaging on the sample
submitted was in French and not in any one of the official languages of Malta, as
conceded by Ms Chircop, a representative of the same appellant Company;

in the appeal lodged by Messrs VJ Salomone Pharma Ltd …

having heard the appellant Company’s legal representative declared that one had
to establish whether a firm had the market authorisation not by simply checking
the website of the Medicines Authority but by ensuring that an entity actually had
that marketing authorisation;

having also given particular attention to its own remarks which remained
unchallenged in this hearing, namely that (a) the Medicines Authority website
which indicated that an entity was the holder of a marketing authorisation was not
frequently updated, (b) no consultation took place between the entities concerned,
i.e. between the contracting authority, which happened to be the Government
Health Procurement Service as in this case and the Medicines Authority and (c)
the Medicines Authority had a backlog of work such that the same Medicines
Authority was not in a position to issue such authorisations in a timely manner;

having taken full cognizance of timeline of events leading to the issue of the
market authorisation to the appellant Company by the Medicines Authority;

having also taken note of the fact that Ms Debattista placed major emphasis on the
fact that the appellant Company had eventually obtained the marketing
authorisation on the 28 July 2009 when the 6-week period had lapsed on the 21
July 2009;

having taken note of the PCAB’s own reflection expressed during the same
hearing that, whilst, on one hand, the contracting authority had taken note that the
appellant Company obtained the market authorisation 6 days or so after the
stipulated time and, consequently, decided to disqualify the latter’s offer, yet, on
the other hand, the same contracting authority failed to take account of the fact
that the same appellant had lodged an application with the Medicines Authority in
July 2008, i.e. one year before;

having heard Ms Debattista’s comments regarding the fact that the adjudication
board had only acted according to the tender conditions;

reached the following conclusions, namely:

1. The PCAB feels that in the appeal lodged by Messrs George Borg Barthet Ltd
the appellant did not abide by tender specifications which were amply clear.
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2. With regards to the other appeal which was lodged by Messrs VJ Salomone
Pharma Ltd, the PCAB maintains its position publicly expressed during the
hearing, namely that the general public (in this case the tenderers) cannot be
expected to suffer the consequences of any public entity’s work backlog or
unnecessary delays.

3. The PCAB feels that, in this instance, the contracting authority should have
acted more sensibly by demonstrating more pro-activity, pragmatism and
common sense.                                .

4. The PCAB opines that it is indeed crucial for certain Government departments
or particular divisions to demonstrate more accountability and a higher degree
of concern towards the general public.

As a consequence of (1) to (4) above

a. in Case Ref. No. 173 (appeal lodged by Messrs George Borg Barthet Ltd) this
Board finds against appellant Company

b. in Case Ref. No. 174 (appeal lodged by Messrs VJ Salomone Pharma Ltd) this
Board finds in favour of appellant Company

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that

in Case Ref. No. 173 (appeal lodged by Messrs George Borg Barthet Ltd) the
deposit paid by the appellants to lodge this claim should not be reimbursed;

in Case Ref. No. 174 (appeal lodged by Messrs VJ Salomone Pharma Ltd) the
deposit paid by the appellants to lodge this claim should be reimbursed.

Alfred R Triganza Edwin Muscat Carmel Esposito
Chairman Member Member

7 December 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 175

Advert. No. 41/2009; CT/2706/2007 - KMS/TEN/036/2008

Tender for Mechanical and Electrical Installation at Regional Sports Complex,

Kirkop

This call for tenders with an estimated value of €529,290 was published in the
Government Gazette on 06.02.2009.  The closing date for this call for offers was
26.03.2009.

Eight (8) different tenderers submitted their offers.

On 11.11.2009 Messrs Megaline (M&E) Ltd filed an objection against the decision by
the Contracts Department to cancel the call for tenders since none of the tenders were
found fully compliant with the tender specifications and conditions.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members, convened a public hearing on 09.12.2009 to discuss this objection.

Present for the hearing were:

Megaline (M&E) Ltd

Dr Arthur Azzopardi Legal Representative
Mr Emanuel Abela Representative
Engineer J Vassallo Representative
Mr George Xuereb Representative

Kunsill Malti għall-iSport (KMS)

Dr Peter Fenech Legal Representative
Mr Bernard Vassallo Chairman
Mr Joe Cassar CEO (KMS) and Secretary

Consultants

Mr Ronnie Vella Engineer
Mr Nicholas Bellizzi Engineer

Contracts Department

Mr Anthony Cachia Director (Operations)
Mr Mario Borg Asst. Director (Pre Contracts)

After the Chairman’s brief introduction, Megaline Ltd’s representative was invited to
explain the motives of the objection.
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At this point, Dr Peter Fenech, legal representative of Kunsill Malti ghall-Isport, the
contracting authority, requested the PCAB to allow him to make an introductory
submission to explain the following events which were aimed at make clarifying
matters:

a. The appellant Company had been disqualified for having failed to
submit the document referred to in clause 1.20.7 – Information
required with quotation – of the tender document.  However, on the
insistence of the bidder, the consultant engineer, namely Mr Ronnie
Vella, went through the documentation once again and found this
document, which apparently had not been placed where it should have
been placed.  When asked by the PCAB to do so Dr Fenech confirmed
that the document in question was submitted with the original
documentation

b. On being informed that the ‘missing’ document, which was the reason
for exclusion, had been found, the Contracts Department instructed the
contracting authority to proceed with the evaluation of the tender.
Subsequently, the evaluating board found another document, the
brochure relative to an electric meter, missing and on referring the
matter to the Contracts Department the latter instructed that the tender
should not be considered further.

Mr Ronnie Vella, consultant engineer to the contracting authority, informed the
PCAB and those present that eight tenderers participated of whom, five did not submit
the schedule, two had certain technical literature missing and the appellant Company,
who submitted all the documentation except for the brochure of an electric meter,
which was valued at about € 800.  When asked by the PCAB what the value of the
entire tender was these were informed that the value was € 500,000.

When asked to state whether, in his opinion, the said missing brochure was so pivotal
when taken within a context of the entire tender, Mr Vella said that he considered this
brochure of no or negligible importance for the adjudication process.

Dr Arthur Azzopardi, legal adviser of the appellant Company, argued that once the
missing document had been found and given that the other missing information was
being considered of minor or of no importance to the adjudication of the tender, then
his client’s offer ought to be submitted for further evaluation.

Dr Fenech remarked that, judging from his experience in similar other cases, the
general guidelines given to adjudicating boards were to adhere strictly to the tender
conditions and specifications.

The Chairman PCAB remarked that adjudicating boards were expected to seek
directions from the Contracts Department with regard to significant deviations from
the tender specifications and conditions.  However the PCAB also expected that an
adjudicating board should shoulder its responsibilities and decide on matters that were
within its realm of possibilities, as the one under consideration which concerned a
brochure of insignificant importance to the process.   He argued that such behaviour
was stifling the tendering process and, worse still, it was often leading to the
cancellation of tenders and, very often, a negotiated procedure being resorted to.
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At this point the Chairman PCAB noted that the date of tender publication was the 6th

February 2009, and in December, i.e. some 10 months later, the tender had not been
adjudicated but was being cancelled which was not fair on tenderers considering the
time, money and effort put in drawing up their submissions.

Mr Bernard Vassallo, Chairman of the Evaluating Committee, intervened to declare
that in the past weeks he did try to propose practical ways how to proceed with the
adjudication of this tender however his proposal was rejected by the DG Contracts.

Mr George Xuereb, also representing the appellant Company, drew the attention of
the PCAB that by letter dated 2nd September 2009 the Department of Contracts had
informed them, among other things, … that the Evaluation Committee has
recommended that since none of the offers were fully compliant with the tender’s
specifications and conditions, this tender is to be cancelled.

Mr Mario Borg, Assistant Director (Contracts Department), under oath, remarked that
he was not aware of the details of the tender in question but on being questioned by
the PCAB why the Contracts Department directed that the appellant Company’s offer
should be disqualified for the non-submission of the brochure pertaining to an
electrical meter, valued at about €800 and which the consultant engineer considered as
having no bearing on the adjudication process, Mr Borg replied by putting another
question, namely “Why did the contracting authority, which was responsible for
drawing up the tender specifications, request that information in the first place, when
it was now considering it as unimportant?”

The Chairman PCAB agreed with what Mr Borg had just remarked but he was quick
to add that there were instances when tenderers were being excluded on minor
shortcomings and when the documentation they submitted was substantially
compliant and clearly indicative that they were bona fide bidders.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’ dated
16.11.2009 and also through their verbal submissions presented during the public
hearing held on the 09.12.2009, had objected to the decision taken by the General
Contracts Committee;

having taken note of Dr Fenech’s verbal submission wherein he confirmed that the
document in question was actually submitted with the original documentation and not
as, erroneously, initially thought so by the evaluators officially appointed;

having also taken note of the fact that albeit, upon further evaluation, it transpired that
the tender document as submitted by the appellant Company did not contain a
brochure referring to an electric meter the value of which was € 800, this oversight
was later regarded by the same technical consultant as of negligible importance;

having heard that despite being fully aware of both the evaluating board’s
consultant’s and the contracting authority’s different viewpoint, the Contracts
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Department still gave instructions to the contracting authority for the latter to desist
from considering further the tenderer’s offer;

having also re-assessed its own remarks in regard made during the same hearing that,
whilst it acknowledged that adjudicating boards were expected to seek directions from
the Contracts Department with regard to significant deviations from the tender
specifications and conditions, yet the PCAB also expected that an adjudicating board
should shoulder its responsibilities and decide on matters that are within its realm of
possibilities, as the one under consideration which concerned a brochure of
insignificant importance to the entire adjudication process;

having taken full cognizance of Mr Vassallo’s statement regarding the attempts made
to no avail to propose to the Department of Contracts practical ways how to proceed
with the adjudication of this tender;

having reflected on Mr Borg’s testimony and apposite remarks;

reached the following conclusions, namely:

1. The PCAB feels that the DG Contracts should have been more practical and
should have assessed the importance of a mere brochure relating to a piece of
equipment whose worth was valued at €800 within the relative context of the
entire tender value which was budgeted at €529,290.

2. The PCAB, whilst agreeing with the Contracts Department’s representative on
certain mandatory requirements which are ‘sui generis’ of negligible importance,
yet maintains that instances when tenderers are being excluded on minor
shortcomings are becoming increasingly frequent with resultant undue delays to
the entire adjudication process and total disregard to the fact that certain
documentation, as submitted by certain rejected bidders, would have been
substantially compliant and clearly indicative that bidders in question would have
acted in bona fide.

3. The PCAB expects that an adjudicating board should shoulder its responsibilities
and decide on matters that are within its realm of possibilities and for which its
members would have been appointed in the first place.

As a consequence of (1) to (3) above this Board finds in favour of the appellant
Company and that their offer should be re-considered.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza Anthony Pavia Carmel Esposito
Chairman Member Member

16 December 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 176

Advert. No. 305/2009; CT/2186/2009 - WD/469/2008

Tender for the Supply of Pitkali Market Software System

This call for tenders with an estimated value of € 140,000 was published in the
Government Gazette on 04.08.2009.  The closing date for this call for offers was
29.09.2009.

Two (2) different tenderers submitted their offers.

On 02.11.2009 Messrs Loqus Solutions Ltd filed an objection against the decision by
the Contracts Department to cancel the call for the tenders in caption after all tenders
had been found non-compliant with tender conditions and specifications.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members, convened a public hearing on 09.12.2009 to discuss this objection.

Present for the hearing were:

Loqus Solutions Ltd (Loqus Ltd)

Dr Marthese Portelli Legal Representative
Mr Martin Scicluna Representative
Mr Stephen Zammit Representative

Ministry for Resources and Rural Affairs (MRRA)

Adjudication Board:

Mr George Falzon Chairman
Mr Noel Azzopardi Member
Mr James Deguara Member
Mr Jean Paul St John Member

After the Chairman’s brief introduction, Loqus Solutions Ltd’s legal representative
was invited to explain the motives of the objection.

Dr Marthese Portelli, representing Loqus Ltd, explained that the Contracts
Department has listed three issues which led to the exclusion of her client’s bid,
namely:

(a) The price schedule is confusing primarily with regards to the
meaning/composition of the item quoted as ‘Solution’ and especially in relation to
the other items quoted within the same price schedule.

Dr Portelli refused the allegation that the price schedule was confusing as her client
had filled in Annex C 1 which was furnished with the tender document and as
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amended in the clarification document (page 82).  She insisted that they had quoted a
price against each item in the schedule and, as a consequence, she could not
understand what the adjudicating board found confusing in that regard

(b) Bidder failed to quote for hardware and provide the technical information
requested, conditioning response ‘to provide only the software solution’

Dr Portelli stated that, in the submission, details were given with regard to the
solution software.  She added that the provision of hardware was not indicated as a
mandatory requirement in the tender document but it laid down as mandatory the
submission of specifications of hardware in case the proposed solution required any
specific hardware.  Dr Portelli pointed out that the title of the call for tenders itself
referred to the ‘Supply of Pitkali Market Software System’ and it did not mention the
supply of hardware.

Dr Portelli referred to page 26 section 3.1 ‘Business and Functional Requirements’
and, specifically, to page 27 which indicated Phases 1 to 3 which did not request the
submission of hardware but requested information in case the implementation of the
proposed software solution required specific type/s of hardware.  Dr Portelli remarked
that her client had submitted the requested ‘system architecture’ at attachment ‘F’,
‘the preferred hardware configuration’ at page 98 and 99 and even the ‘operating
system and database configuration’ was provided at page 74.  She added that where it
was stated that bidders are also required to declare any specific or propriety hardware
or specific infrastructure necessary for the implementation, her client submitted that
no specific hardware was required to implement the proposed solution.

(c) Bidder failed to submit Annex C8 ‘Hosting Questionnaire as per clarification of
the 23rd September 2009

Dr Portelli claimed that her client did submit Annex C8 at pages 98 to 106 of the
submission which included the specifications of the servers, the number of servers
required and also the specifications of a ‘sample’ server because, she reiterated, the
proposed software solution did not require any particular type/s of server.  Dr Portelli
maintained that her client had clearly indicated that this would be providing the
software solution and that the contracting Department could use the existing hardware
or else purchase new hardware of its choice.   She added that her client would be
prepared to submit hardware specifications but the said client, the appellant Company,
did not want to impose any specific hardware on the contracting department because
its solution could integrate with any type/s of hardware.

Dr Portelli informed the PCAB that the software solution as proposed was written by
her client.  Furthermore, added Dr Portelli, the same solution had been used in
different countries and presently was available off the shelf.

Mr George Falzon, Chairman of the Adjudicating Board, submitted that:

(i) with regard to the price schedule, the Board found that the figures
quoted did not add up, i.e. the price quoted against ‘solution’ did not
represent the prices against the three bullets that followed – if, he



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

420

added, in the first instance, they were meant to add up.  He added that
the adjudicating board found it difficult to interpret the prices and that
the Contracts Department had advised the board not to seek any
clarifications with regard to the prices

The PCAB perused Annex C1 at page 82 and noted that the bidder had filled in the
schedule provided with the tender document and the Chairman PCAB could not
understand why the adjudicating board was not allowed to seek a clarification with a
view to assist it in interpreting the figures that had already been quoted in the offer –
of course, without altering any figures.

Mr Falzon stated that the adjudicating board expected the prices against the three
bullets with regard to hardware, operating software and application software to add up
to the price quoted for the solution.

Dr Portelli, while admitting that she was not an accountant by profession, recalled that
the prices quoted by her client at Annex C1 - totalling €287,840 - were meant to be
taken each on its own and that the three sub-divisions (bullets) were meant to add up
to the price of the solution.

The PCAB noted that the offer quoted by Loqus Ltd as listed on the Schedule of
Tenders Received totalled €238,360.  Mr Falzon stated that he could not tell how the
figure of €238,360 in the schedule of tenders was arrived at as that was compiled by
the Contracts Department at tender opening stage.

The PCAB remarked that it was emerging clearly that both the prices quoted by the
appellant Company in Annex C1 and the total listed in the Schedule of Tenders
required an explanation/clarification and that he failed to understand (a) why no
clarification was conceded on the information/prices given by the tenderer in his
original submission and (b) how the adjudicating board could evaluate the offer if it
could not interpret a very important aspect such as the prices quoted.

(ii) Mr Falzon remarked that once the contracting authority requested a
quote for the hardware he expected tenderers to submit that quote.  He
added that it appeared logical to him that tenderers should be asked to
quote the price of the hardware that would be required to implement
the proposed software solution.

The PCAB pointed out to Mr Falzon that the appellants had clearly indicated that the
proposed solution could function on any kind of hardware and hence the bidder was
leaving it up to the contracting authority to opt for whatever hardware it desired.  Mr
Falzon was even asked by the PCAB if the adjudicating board had taken into account
and/or accepted the reason given by the appellants for not submitting a quote for the
hardware.

Dr Portelli remarked that the hardware was not mandatory so much so that at page 27
clause 3.1.2 ‘Systems Integration’ it was stated that:

“Bidders are to integrate the proposed IT solution with:
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Any weighing equipment specified by the MRRA to be able to
register the weight of the produce presented at the Market;

Any point of Sales equipment as specified by MRRA.
The IACS system installed at MRRA…..
The Banks so that payments …”

Dr Portelli maintained that those were all items of equipment that had to be provided
by the client and, therefore, there was no need for the tenderer to provide for such
hardware.  She also claimed that her client furnished the items requested at page 28
clause 3.1.4 with regard to architecture, preferred hardware configuration (pages 98
and 99), operating system (page 74) and database configuration.  With regard to ‘any’
technical, specific or propriety hardware and/or specific infrastructure set-up
required to implement the IT solution Dr Portelli stated that this was not applicable as
the proposed solution did not require anything specific for implementation.

The same argument applied to (a) declare any specific or propriety hardware or
specific infrastructure and (b) maintenance and support prices for all hardware.  Dr
Portelli referred to page 74 of the submission and pointed out that with regard to
‘Hardware and Infrastructural Requirements’ they had submitted the server
architecture, the specific middleware, operating systems – the Web/Application
Server as standalone that can be downgraded to a windows server 2003 web edition.
Dr Portelli confirmed that the mandatory information requested at 3.1.5 with regard to
system architecture had in fact been submitted.

Mr Falzon referred the PCAB to the last paragraph of 3.1.4 which stated:

“Bidders shall provide full specifications of the hardware required.  THE
CONTRACTING AUTHORITY reserves the right not to procure the quoted
hardware from the Bidder.”

Mr Falzon added that no software could function without the necessary hardware.

The PCAB remarked that earlier on the appellants had explained that the proposed
solution did not require any specific hardware but could function with any kind of
hardware and that, as a result, the contracting authority could opt to purchase any type
of hardware.  He added that the term ‘any’ used in clause 3.1.4 could not be
overlooked.

Mr James Deguara, a member of the adjudicating board, pointed out that ‘any’
referred to specific or propriety hardware and not to the hardware proper required to
run the system.  This necessitated, continued Mr Deguara, that a tenderer was required
to quote for the actual hardware and that in case there was no need for specific or
propriety hardware then no quote was expected.  Mr Deguara conceded that term
‘any’ might have been misused in clause 3.1.4.

The Chairman PCAB observed that the tender specifications were not clear as to
whether the hardware specifications were actually required and that also emerged
from the title of the tender itself which referred to the supply of a software system and
not to the supply of hardware.
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Dr Portelli insisted that her client submitted all the information requested even with
regard to hosting requirements.  She reconfirmed that it was the responsibility of
Loqus Ltd to integrate its solution with whatever hardware would be eventually
provided by the contracting department as per declaration made in the tender
submission.  Dr Portelli also pointed out that solution costs referred to the licensing,
implementation costs referred to project management and services whereas
maintenance and support costs referred to software and not to software and hardware.

The PCAB expressed the view that the tenderer was providing the software as
requested in the call for tender itself and was leaving the contracting authority at
liberty to purchase whatever hardware it opted for once its solution could be
integrated with any kind of hardware.  The PCAB added that the terms ‘software’ and
‘hardware’ were quite distinct and one did not automatically include the other.

The PCAB wondered how the adjudicating board could disqualify a bidder on
something that the bidder was not requested/bound to supply, in this case, the
hardware, when, on the other hand, the bidder submitted all that was requested with
regard to the software solution which it had to supply according to this call for
tenders.  He noted that the hardware was to be supplied by the contracting department
and Loqus Ltd felt it up to the contracting department to decide the type and cost of
the hardware while indicating that his solution would function on any hardware.

At this stage Dr Portelli referred again to page 27 clause 3.1.2., ‘Systems integration’,
where it was stated that the Ministry for Resources and Rural Affairs was to specify
the weighing equipment.  Dr Portelli stated that no specifications thereof were
provided in the tender document and, as a consequence, the tenderer could not submit
any quote in the absence of such basic information.

The Chairman of the Adjudicating Board intervened to remark that the board had
nothing to do with the drawing up of the tender specifications.

Dr Portelli concluded that pages 98 and 99 in Annex C8 referred to information with
regard to the architecture and design together with the hosting server and the servers
for year 1 and 2.  Furthermore, page 101 referred to the ‘Rack Layout Diagram’ where
her client inserted a note in the sense that the Company was only supplying the
software and the contracting department could provide any kind of hardware once it
had the minimum specifications.  She added that her client submitted a sample Dell
Server which, for all she knew, could have been of any of other make.  Mr Falzon
confirmed Dr Portelli’s statement.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 02.11.2009 and also through their verbal submissions presented during the
public hearing held on the 09.12.2009, had objected to the decision taken by the
General Contracts Committee;
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having taken note of the fact that, according to the appellant Company, (a) these
had quoted a price against each item in the schedule, (b) the provision of hardware
was not indicated as a mandatory requirement in the tender document as the latter
solely laid down as mandatory the submission of specifications of hardware in
case the proposed solution required any specific hardware - as a result, argued the
appellant Company, considering that no specific hardware was required to
implement the proposed solution there was no need for them to submit a quote for
the hardware, (c) had submitted the requested ‘system architecture’ (attachment
‘F’), ‘the preferred hardware configuration’ (pages 98 and 99) and even the
‘operating system and database configuration’ (page 74) and (d) it did submit
Annex C8 (pages 98 to 106) which included the specifications of the servers, the
number of servers required and also the specifications of a ‘sample’ server;

having also taken note of the fact that, contrary to the appellant Company’s claim,
the adjudication board appointed by the contracting authority argued that (a)
albeit, as verbally stated by the appellants’ representative, Annex C1 of the
appellants’ tender submission quoted figures, yet, upon analysis, the adjudication
board found that the figures quoted did not add up and, hence, not in a position to
be adequately quantified and evaluated and (b) once the contracting authority
requested a quote for the hardware the said authority expected tenderers to submit
the apposite quote and this was an issue which, according to the adjudication
board, the appellant Company had completely overlooked;

having heard the appellant Company maintain that, albeit insisting on the fact that
the tender document did not request tenderers to do so, yet stated that it would be
prepared to submit hardware specifications having only refrained to do so
arbitrarily in order not to impose any specific hardware on the contracting
department because its solution could integrate with any type/s of hardware;

having also noted the appellants’ representative’s statement that the software
solution, as proposed, was written by the same appellant Company and that the
same solution had been used in different countries and presently was available off
the shelf

reached the following conclusions, namely:

1. The PCAB cannot understand why the adjudicating board was not allowed to seek a
clarification with a view to assist it in interpreting the figures that had already been
quoted in the offer without any figures being effectively altered.

2. The PCAB also opines that the very fact that the price schedule (excluding
‘Implementation Services’ and ‘Training’), as submitted by the tenderer (the appellant
Company), amounted to € 272,500 and the official appellants’ offer, as listed on the
Schedule of Tenders Received, totalled €238,360 should have ‘per se’ necessitated
some kind of clarification, especially, when one considers Mr Falzon’s admittance
that he could not tell how the figure of €238,360 in the schedule of tenders was
arrived at as that was compiled by the Contracts Department at tender opening stage.

3. The PCAB feels that the title of the same tender document ‘Tender for the Supply of
Pitkali Market Software System’ tends to exclude the need for an obligatory quote for
hardware and agrees with appellants’ position wherein the latter maintained that it
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was providing the software as requested in the call for tender itself and was leaving
the contracting authority at liberty to purchase whatever hardware it opted for once its
solution could be integrated with any kind of hardware.

As a consequence of (1) to (3) above this Board finds in favour of the appellant
Company and that their offer should be re-considered.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza Anthony Pavia Carmel Esposito
Chairman Member Member

16 December 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 177

Advert. No. A/034/2009; CT/2321/2009

Service Tender for the Planning, Design and Organisation of a Music Concert

and Information Event in Malta and Gozo

This call for tenders with an estimated value of € 220,000 + VAT was published in the
Government Gazette on 31.07.2009.  The closing date for this call for offers was
10.09.2009.

Two (2) different tenderers submitted their offers.

On 02.11.2009 Messrs Red Ads Co. Ltd. filed an objection against the decision by the
Contracts Department to cancel the tender in caption since all offers were found
administratively non-compliant.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members, convened a public hearing on 09.12.2009 to discuss this objection.

Present for the hearing were:

Red Ads Co Ltd (Red Ltd)

Dr Tanya Sciberras Camilleri Legal Representative
Mr Peter Busuttil Representative

Planning and Priorities Co-ordination Division (PPCD)

Ms Marlene Bonnici Director General
Mr Stephen Calleja Director

Adjudication Board:

Ms Sandra Borg Chairperson
Ms Alison Dato Mallia Member
Ms Jeanette Busuttil Member
Ms Denise Fiorentino Member

After the Chairman’s brief introduction, Red Ads Co. Ltd was invited to explain the
motives of the objection.

Dr Tanya Sciberras Camilleri, legal representative of Red Ads Co. Ltd, the appellant
Company, explained that by letter dated 21st October 2009 her client was informed
that the:
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i. evaluation committee has recommended that since none of the submitted offers
were administratively non-compliant, this tender is to be cancelled.

Dr Sciberras Camilleri remarked that this meant that all the tenders were, in
fact, compliant and hence it followed that the tender should not be cancelled

ii. Financial Identification Form did not have the obligatory signature of the
account holder:

Dr Sciberras Camilleri conceded that the signature was not on the document
but she was quick to add that the financial identification form was issued by
the Bank.  Dr Sciberras Camilleri questioned the relevance of the account
holder’s signature on this document claiming that its absence did not cast any
doubt on the validity of the document or on the correctness of the tender
documentation as a whole.  Dr Sciberras Camilleri referred to article 6 of the
tender conditions whereby the tenderer was assuming all the obligations of the
contract for a period of 150 days and she argued that it was this
commitment/declaration that bound the tenderer and not the signature on the
financial identification form which signature she termed as superfluous for the
purpose of evaluating the tender.

Ms Marlene Bonnici, Director General PPCD, whilst pointing out that the HSBC
letter was also undated, yet confirmed that the document had been submitted by the
appellant Company with the original tender submission.

Dr Sciberras Camilleri recalled two cases where tenders were evaluated throughout
when the financial identification form did not have the account holder’s signature or
the date as demonstrated in attachments to her reasoned letter of objection.

The Chairman PCAB remarked that this question had already surfaced before the
PCAB and the Director of Contracts had then stated that the signed financial
identification form was a requirement dictated by the EU.  He recalled that a question
was then raised as to what would happen if the contractor decided to change the
account number in question after the submission of an offer.  The reply given at the
time, stated the PCAB Chairman, was inconclusive.

Dr Sciberras Camilleri pointed out that, as far as she was aware, the EU was striving
to simplify the tendering process and not to render it more complex.  She added that
nothing prevented her client from changing the bank account soon after the
submission of the signed financial identification form.  Dr Sciberras Camilleri
reiterated that the tenderer was bound by the conditions of the tender for a period of
150 days.  She even recounted previous comments made by the PCAB in the case
CT/2608/2008 which stated that “some evaluating committees were being excessively
cautious to the extent that common sense does not prevail giving rise to anomalous
decisions which are causing delays in the adjudication process …”

The appellant Company’s legal advisor stated that she expected that if her client’s
objection would not be upheld by the PCAB, the deposit made by her client would be
refunded on the basis of the contradiction stated by the Contracts Department in its
letter of the 21st October 2009 cited earlier on at the hearing.
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Mr Peter Busuttil, also representing the appellant Company, Red Ads Co. Ltd, stated
that albeit, normally, they would submit a signed financial identification form, yet, it
often happened that the bank would prefer not to use the form attached to the tender
dossier because the boxes were considered inadequate to insert the account number
and instead the bank issued a letter under its own letterhead for the same purpose.

Ms Bonnici confirmed that the letter by HSBC formed part of the original tender
documentation submitted by the appellant Company.  Ms Bonnici added that, as
obliged to do, the Bank official rubber-stamped and signed the form.  In the case of
the account holder only the signature appeared to be obligatory.

Ms Bonnici remarked that the Director of Contracts must have had valid reasons to
include this requirement and she added that she had been dealing with EU tenders
since 1996 and recalled that this same requirement was found in the External Aid
Contracts Regulations of the EU.

The Chairman PCAB remarked that, in his opinion, in this case the signature of the
bank carried more weight than the signature of the account holder.  The Chairman
PCAB noted that the participating tenderer (i) bound itself with the tender conditions
and (ii) submitted a letter by the Bank, even if not signed by the account holder, and,
as a consequence, the said tenderer had submitted enough evidence to demonstrate
that it was a bona fide bidder.  At this point the PCAB remarked that the letter
submitted by HSBC did provide financial identification with regard to the bidder.

Ms Bonnici agreed with reservations in the sense that the letter was undated and
therefore it could not be established when it was actually issued by the bank.  She
even observed that the HSBC letter submitted with this tender was identical to the one
that the appellant attached with the reasoned letter of objection which the appellant
stated that it referred to another case (reasoned letter of objection, second para. of (a)
under (ii) ‘The obligatory signature of the account holder’ referred).

Mr Anthony Pavia, PCAB member, remarked that it appeared that the account details
were required to effect payment to the contractor and not to demand payment from the
contractor.  The Chairman PCAB failed to understand how a tenderer could be
excluded on these grounds when

a. the participating tenderer could change its account any time after the
submission of the tender documentation and

b. when the contracting authority was only going to effect payments into the
contractor’s account.

Ms Sandra Borg, Chairperson of the Adjudicating Board, remarked that the tender
dossier stipulated that requirement and the board could not overlook a mandatory
requirement especially in the case of a contract funded by the EU.  At this point Ms
Bonnici intervened to state that in the case of contracts funded by the EU no one
would take the risk of overlooking EU requirements as that would jeopardise the
claim for EU funds.
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The Chairman PCAB expressed the view that an official letter by the Bank, the source
of information as far as bank accounts were concerned, indicating all the details of the
account, was equally valid with or without the signature of the account holder.

Ms Bonnici reminded those present that the Bank letter was not dated and, therefore,
one could not ascertain the date of issue of the letter.  Dr Sciberras Camilleri protested
that the reason for exclusion was the absence of the signature and not the date.   Ms
Bonnici replied that was so because the signature was obligatory whereas the date was
not.  With regard to pragmatism, Ms Bonnici maintained that EU demanded full
adherence to tender conditions otherwise EU funds would be withheld.

At this point Ms Bonnici stated that she was in favour of removing certain rigidities
and certain formalities so as to render the tendering process smoother and more
efficient.

Dr Sciberras Camilleri remarked that if one was going to focus on formalities then she
would insist that, according to the wording of the letter sent by the Contracts
Department, her client’s offer was compliant even if the department did not intend
issuing that statement.

At this point of the hearing Ms Bonnici informed the PCAB that the service requested
in the tender in question was attached to a certain date, i.e. the 31.10.2009 /
01.11.2009.  Ms Bonnici explained that, according to Regulation 1828/06,
government was bound to organise an annual information event and this tender was
issued in respect of the 2009 event.  She informed the PCAB that (a) the date of
tender publication was 31.07.2009 (b) the closing date of tender was 10.09. 2009 and
(c) the tenderer was bound by a period of 150 days during within which such tenderer
could be requested to deliver the service.

The Chairman PCAB observed that the contracting department had set the 10.09.2009
as the closing date of the tender, i.e. almost 9 months into the year, and that it was
then expected that, within a matter of six weeks, the tender would be adjudicated and
the service delivered, in the process overlooking the possibility that an appeal could
be lodged.  He noted that the way the issue of this tender had been managed indicated
that there was a problem with the timeframe.

Ms Bonnici stated that the organisation of such an event involved a chain of actions
and that the department had been working on the tender dossier which was eventually
presented to the Department of Contracts in May and which was published by the
same department in July.  She could not explain the time gap between May and July
however she stated that, from past experience, it was considered possible to organise
the event even if the tender was issued in July.  Ms Bonnici informed the PCAB that
the 2009 event was organised on the 1st and 4th December 2009 taking the form of a
conference – service obtained through quotations - instead of the previously planned
concert.  She added that the EU did not stipulate the kind of event that had to be
organised but left that up to individual member states.

Dr Sciberras Camilleri argued that if the event had been postponed to say, the 15th

December 2009, her client would have been in a position to render the service because
the appellant was still bound by the 150 days stipulated in the tender.  She considered
it unfair on her client that the event had already taken place when the tendering
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process was still in course.  Mr Busuttil informed the PCAB that to organise such a
concert the organiser had to enter into a number of agreements/undertakings with
singers and other performers to secure their services on the stipulated date/s.

The Chairman PCAB remarked that as things stood, the PCAB was being asked to
decide on a service tender when the service requested was no longer required because
the event had already taken place in the form of a conference and that there was no
intention to organise the originally planned concert.  He also conceded that, on the
other hand, the appellant had every right to lodge an appeal because it was part of the
tendering process.  The Chairman PCAB called on the contracting department to
focus more on the timeframe when drawing up future tender conditions and
specifications because that aspect was within its control.

Ms Borg informed the PCAB that the only other bidder was also found
administratively non-compliant because the Company did not submit the
electronic/soft copy of the tender as stipulated in section 4 sub-section 4.2 (4) at page
6 of the tender document.  She added that in that case the bidder was rejected on the
advice of the Contracts Department.

The Chairman PCAB remarked that the PCAB had already issued a decision where it
was declared that the soft copy, which was a recent technological development, was
meant to corroborate the hard copy and not to replace the hard copy and that, in case
of a conflict between the two, the signed hard copy prevailed.  He explained that the
soft copy could be used, for example, to verify something which was not clearly
printed on the hard copy.

In line with remarks referring to previous decisions, the Chairman PCAB explained
that albeit the PCAB, an autonomous body, was entitled to make recommendations to
enhance the tendering process, yet, actual corrective measures had to be taken by
government departments, e.g. the Contracts Department.

Ms Bonnici recalled a case where one page of the hard copy of the tender submission
was found blank, presumably the result of a printing or a photocopying error, whereas
the soft copy was submitted in its entirety and the department had decided to continue
with the tendering process and to implement the project.  She recounted that it later
happened that both the local and the EU Commission auditors disqualified the project
from being eligible to EU funding.

The Chairman PCAB acknowledged the point made by the contracting department
and added that it proved that, after all, what mattered most was the hard copy and not
the soft copy.

The PCAB stated that, whilst it did not lay any blame on the adjudicating board once
these minor aspects had been listed as mandatory requirements in the tender
document, yet it expressed the view that bidders were being disqualified on minor
and/or trivial infringements and that bidders were being frustrated and discouraged
from participating in public tenders in view of prevailing state of affairs.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.
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This Board,

having noted that the appellants, in terms of their ‘motivated letter of objection’
dated 02.11.2009 and also through their verbal submissions presented during the
public hearing held on the 09.12.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of the appellant Company’s legal advisor who remarked that in
view of the fact that the evaluation committee had recommended that since none
of the submitted offers were administratively non-compliant the tender in question
had to be cancelled, meaning that all the tenders were, in fact, compliant and
hence it followed that the tender should not have been cancelled;

having also taken note of the fact that, whilst the appellant did concede that the
‘Financial Identification Form’ was not actually signed by the same appellant, the
account holder, yet, the appellants’ legal representative claimed that it was also a
fact that the ‘Financial Identification Form’ was issued by the Bank, on the latter’s
letterhead;

having heard Dr Sciberras Camilleri questioning the relevance of the account
holder’s signature on this document claiming that its absence did not cast any
doubt on the validity of the document or on the correctness of the tender
documentation as a whole, especially when one considers that the tenderer was
assuming all the obligations of the contract for a period of 150 days with the same
legal advisor arguing that it was this commitment/declaration that bound the
tenderer and not the signature on the ‘Financial Identification Form’;

having also noted Ms Bonnici’s remarks including the fact that (a) the Director of
Contracts must have had valid reasons to include this requirement, namely the
‘Financial Identification Form’ and (b) albeit the HSBC’s letter was submitted by
the appellant Company with the original tender submission yet the said letter was,
however, undated;

having considered Dr Sciberras Camilleri’s remark that nothing prevented her
client from changing the bank account soon after the submission of the signed
‘Financial Identification Form’;

having considered further its own remark made during the hearing relating to the
fact that it appeared that the account details were required for the contracting
authority to effect payment to the contractor and not to demand payment from the
contractor;

having taken full cognizance of both Ms Bonnici’s and Ms Borg’s remarks
relating to the fact that, in the case of contracts funded by the EU, although these
were both in favour of removing certain rigidities and certain formalities so as to
render the tendering process smoother and more efficient, yet Ms Bonnici
proceeded by stating that no one would take the risk of overlooking EU
requirements as that would jeopardise the claim for EU funds, especially when
one considers the fact that the EU could withhold EU funds in case of non-
adherence to terms and conditions.  Such was the scenario, Ms Bonnici claimed,
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in a case where one page of the hard copy of the tender submission was found
blank, presumably the result of a printing or a photocopying error, whereas the
soft copy was submitted in its entirety and the department had decided to continue
with the tendering process and to implement the project, a decision which was not
agreed to by both the local and the EU Commission auditors who ended up
disqualifying the project from being eligible to EU funding;

having deliberated upon the fact that, according to Ms Bonnici, (a) by virtue of
Regulation 1828/06, government was bound to organise an annual information
event and this tender was issued in respect of the 2009 event and (b) the date of
the publication of tender was 31.07.2009 … the closing date of tender was 10.09.
2009 and … the tenderer was bound by a period of 150 days within which such
tenderer could be requested to deliver the service;

having also reflected on Ms Bonnici’s claim that, regardless of the decision taken
by this Board, all was rendered superfluous in view of the fact that the service
requested in the tender in question was attached to a certain date, i.e. the
31.10.2009 / 01.11.2009 which lapsed in the meantime, so much so that the 2009
event was organised on the 1st and 4th December 2009 taking the form of a
conference – service obtained through quotations - instead of the previously
planned concert,

reached the following conclusions, namely:

1. The PCAB opines that, in this particular instance, albeit not strictly in full
conformity with the apposite template as included in the tender document, yet it
has been more than amply demonstrated that the participating tenderer had bound
itself in bona fide with the tender conditions by submitting a letter issued by the
Bank which, even though undated, was still an official document sent by the
financial institution which, ultimately, had absolute control over account numbers
and pertinent customer identification, regardless of whether an ancillary form is
signed as a declaration by an account holder or not.

2. The PCAB feels that, in this particular instance, the ‘Financial Identification
Form’, albeit important, was, nevertheless, less pivotal in safeguarding the
contracting authority’s interest considering that, in this particular case, the
contracting authority was only going to effect payments into the contractor’s
account and, as a consequence, it was in the tenderer’s own interest to provide the
right account details and own identification status.

3. The PCAB is concerned that its decision has been rendered futile as it was being
asked to decide on a tender relating to a rendering of a service when the service
requested was no longer required because the event had already taken place in the
form of a conference and that there was no intention for such a service to be
organised as originally planned.

4. The PCAB is deeply concerned by the lack of planning demonstrated by both the
contracting authority and the Department of Contracts wherein these failed to
properly liaise together to ensure that deadlines are observed.  Furthermore, this
Board considers it inconceivable for a contracting entity and the Contracts
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department to set a deadline for the closing of the call for offers for a date, nine
months well into a calendar year, and then expect a tender to be evaluated and
awarded within a matter of six weeks with the service provided only a few weeks
thereafter and, all this, without due consideration being given to the fact that any
participating tenderer could have exercised its right to lodge an appeal at any stage
of the adjudication process thus delaying the original, intended, time frame.

5. The PCAB is also concerned with the fact that it seems that certain adjudication
processes are, seemingly, being carried out based on fear of possible repercussions
rather than based on evaluation of overall adherence to standard recognised
procurement regulations which are, generally, more concerned with the offer’s
substantiality and, all things being equal, with the most economically
advantageous offer, rather than as to whether a requirement has been substantially
fulfilled on a specific template or via some other format. It is the PCAB’s opinion
that such ‘modus operandi’ may lead to the rendering of an adjudicating process to
be (a) highly bureaucratic, (b) extremely costly for a participating tenderer to
participate in when considering the opportunity costs involved and (c) counter
productive as many potential bidders may end up discouraged from participating
in similar public tenders.

As a consequence of (1) to (5) above this Board, whilst acknowledging the fact that its
decision has been rendered anachronistic considering the fact that it is not possible, at
this juncture, for this Board to recommend remedial action in favour of the appellant
considering the lapse of time and scope, still morally finds in favour of the appellant
Company.

Also, the PCAB calls on (a) the contracting authority to place major emphasis in the
future on the timeframe when drawing up future tender conditions and specifications
ensuring that all potential phases in any adjudicating process are contemplated and (b)
the Contracts Department to ensure that such formalities are not overlooked so as to
avoid such an awkward situation from repeating itself.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza Anthony Pavia Carmel Esposito
Chairman Member Member

16 December 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 178

TD/T/28/2009

Supply of Road Lighting Lanterns 70W

The closing date for this call for tenders which was for a contracted estimated value of
€ 65,550 was 26.05.2009

Fifteen (15) different tenderers submitted their offers.

On 22.10.2009 Messrs E. Calleja & Sons Ltd filed an objection against the decision
by the Contracts Department to disqualify its offer on being found technically non-
compliant and to recommend the award of tender to Grechi Illuminazioni srl.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 16.12.2009 to discuss this objection.

Present for the hearing were:

E. Calleja & Sons Ltd

Mr Stephen Calleja Managing Director
Mr Anthony Magro Engineer
Mr Fabian Mallia Engineer

Grechi Illuminazioni SRL

Dr Franco Vassallo Legal Representative
Mr Roberto Ragonesi

Evaluation Board

Mr Francis Darmanin Chairman
Engineer Ramon Tabone Member
Engineer Mark Sciberras Member

Department of Contracts

Mr Mario Borg Assistant Director

After the Chairman’s brief introduction, the appellant Company was invited to explain
the motives of his objection.

Mr Stephen Calleja, Managing Director of E. Calleja & Sons Ltd, remarked that they
had submitted the tender documentation along with a sample of the product that they
were offering.  He added that on the 21st October 2009 the Contracts Department
informed them that their tender was found technically non-compliant because when
the evaluation board tried to affix the lantern to a 42mm pipe it did not fit tight but
remained loose and, as a consequence, the tender was being recommended for award
to Grechi Illuminazioni srl.
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Mr Calleja informed the PCAB that clause 3.2.2 stated that:

The lanterns will be affixed to poles having a specified outside diameter of
42.4mm and with tolerance limits ranging from 42.0mm to 42.9mm as
required by MSA EN 10255-2004.

Mr Calleja claimed that once his firm had declared – indicated ‘yes’ at page 4 clause
3.2.2 – that the lantern they presented could be affixed to the pole indicated in the
tender specifications, he expected the evaluation board to seek a clarification as to
why they indicated that it would fit when, on testing, it did not fit properly.  He
explained that the lantern submitted with the tender was supplied with two sets of
brackets, one to affix the lantern with a 60mm pole or less and the other to affix the
lantern to a 42mm pole as requested in the tender.  Mr Calleja informed the PCAB
that he had in fact brought with him a sample affixed to a 42mm pole.

Mr Calleja remarked that in the tender submission they did not mention the brackets
or inserted any note that brackets would be provided with the lantern for the purpose
of affixing it to a 42mm pipe but they had indicated that the lantern could be affixed
to a 42mm pole.

Mr Francis Darmanin, Chairman of the Evaluation Board, agreed with what Mr
Calleja had just stated but he added that his board had to evaluate the appellant
Company’s submission on the documentation and sample submitted. He remarked
that the sample presented by the appellants did not fit onto a 42mm pipe and that no
brackets to fit it onto a 42mm pipe had been submitted with the sample.

Mr Calleja insisted that, on finding that the sample did not fit onto a 42mm pipe, the
evaluation board should have sought an explanation from the tenderer as to why he
had declared in his submission that it would fit a 42mm pipe.

Mr Darmanin reiterated that the sample submitted was not accompanied by any
brackets and that the board had concluded that the sample represented the type of
lantern that would be provided by Messrs E. Calleja & Sons Ltd.  He added that the
lantern submitted by the appellants was considered a good product except for that it
did not fit onto a 42mm pole.

At this point Mr Darmanin informed the PCAB that the recommended tenderer
provided a sample which fitted well onto a 42mm pole with no need for any
alterations (price quoted was €54,640 – ranking 4th (financial evaluation) out of 15 -
and that the product submitted by the appellant was cheaper, namely, €41,300 -
ranking 2nd (financial evaluation).

Mr Ramon Tabone, engineer and member of the Evaluation Board,  remarked that,
had the appellant Company indicated in its submission that the lantern would be
supplied with a bracket to fit onto a 42mm pipe, then its product would have been
considered in line with tender specifications like the one provided by the
recommended tenderer.  Mr Tabone confirmed that, when tested, the lantern provided
by Grechi Illuminazioni srl did fit onto a 42mm pole as required.
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When Mr Calleja pointed out that the current European standard for lanterns was
60mm, the Chairman PCAB drew his attention to the fact that the tender
specifications stipulated a 42mm pole and that participating tenderers were expected
to abide by that requirement.

Mr Calleja explained that he had sent the tender specification to his supplier and since
the contracting authority requested a lantern to fit onto a 42mm pole, the supplier was
prepared to provide a bracket for that purpose in addition to the bracket that fitted a
60mm pole as per European standards.  Mr Calleja stated that he provided the sample
from the stock he had.

Mr Carmel Esposito, PCAB member, drew the attention of Mr Calleja that, at page 21
of his Company’s submission, the technical specifications clearly indicated that the
lantern would fit onto a 60mm pole.  Mr Calleja conceded that but he was quick to
add that at page 4 of the same submission clause 3.2.2 his firm had indicated that the
lantern would fit onto a 42mm pole.

The Chairman PCAB remarked that the contracting authority requested the sample to
see whether it matched with the tender submission.

Mr Anthony Pavia, another PCAB member, expressed the view that the appellant
Company should have inserted a note to the effect that the sample would be provided
with a bracket to fit onto a 42mm pole.

Mr Calleja insisted that once the evaluation board found that the sample did not fit
onto a 42mm pipe and, as a result, contrary to what the tenderer had indicated in
writing at page 4 3.2.2., the evaluation board should have requested the bidder to
clarify that discrepancy.  He added that, if anything, the provision of an ‘extra’
bracket to allow the lantern to be affixed to a 42mm pole was an added cost to him.

The Chairman PCAB remarked that, albeit this appeared to be a genuine case, certain
clarifications could easily lead to modifications to the original tender submission and
that was unacceptable.

Dr Franco Vassallo, legal adviser of Grechi Illuminazioni srl, the recommended
tenderer, remarked that (a) the sample was a mandatory requirement and that the
sample provided by the appellant Company with its tender submission did not meet
tender specifications and (b) he agreed with the PCAB that certain clarifications were
dangerous and that modifications to the original tender submission were irregular.

At this stage the public hearing was brought to a close and the PCAB proceed with the
deliberation before reaching its decision.

This Board,

having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 22.10.2009 and also through their verbal submissions presented during the
public hearing held on the 16.12.2009, had objected to the decision taken by the
General Contracts Committee;
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having taken note of the fact that the appellant claimed that once his firm had
declared – indicated ‘yes’ at page 4 clause 3.2.2 – that the lantern it presented
could be affixed to the pole indicated in the tender specifications, the same
tenderer expected the evaluation board to seek a clarification as to why it had
indicated that it (the lantern offered) would fit when, on testing, it did not fit
properly;

having also taken note of the fact that during the hearing the appellant Company
representative remarked that in the tender submission they did not mention the
brackets or inserted any note that brackets would be provided with the lantern for
the purpose of affixing it to a 42mm pipe but they had indicated that the lantern
could be affixed to a 42mm pole;

having heard the Chairman of the Evaluation Board claim that (a) his Board had to
evaluate submissions on the documentation and sample submitted with original
offer, (b) the sample submitted by the appellants was not accompanied by any
brackets and that the Board had concluded that the sample represented the type of
lantern that would be provided and (c) the recommended tenderer provided a
sample which fitted well onto a 42mm pole with no need for any alterations;

having also heard Mr Tabone state that had the appellant Company indicated in its
submission that the lantern would be supplied with a bracket to fit onto a 42mm
pipe, then its product would have been considered in line with tender
specifications like the one provided by the recommended tenderer;

having taken full cognizance of Dr Vassallo’s comments;

reached the following conclusions, namely:

1. The PCAB feels that a contracting authority has every right to request a sample
(or samples) to establish whether such sample(s) matched with the written claim
made in a tenderer’s tender submission;

2. The PCAB also feels that the appellant Company should have, at least, inserted a
note to the effect that the sample would be provided with a bracket to fit onto a
42mm pole;

3. The PCAB opines that Evaluation Boards are not obliged to clarify what ‘prima
faciae’ seems to be the obvious and the onus as to whether an issue is clear or not
remains with the participating tenderer.  In this particular instance the PCAB feels
that apposite clarifications as regards specific related issues in the tender
specifications would have turned out to be a futile exercise as details listed were
clear enough and could have been easily understood by all participating tenderers.

As a consequence of (1) to (3) above this Board finds against the appellant Company.
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In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should not be
reimbursed.

Alfred R Triganza Anthony Pavia Carmel J Esposito
Chairman Member Member

30 December 2009
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PUBLIC CONTRACTS APPEALS BOARD

Case No. 179

Advert No 125/2009; CT 2076/2009 – DH 3213/2008

Tender for the Provision of Fuel for Boilers at Mater Dei Hospital

This call for tenders with an estimated value of €3,545,455 was published in the
Government Gazette on 24.03.2009.  The closing date for this call for offers was
19.05.2009.

Two (2) different tenderers submitted their offers.

On 03.11.2009 Messrs Falzon Fuel Services Ltd filed an objection following the
decision taken by the Contracts Department to disqualify its offer on being found
technically non-compliant and to recommend the opening of the third envelope with
regard to the tender/s found compliant.

The Public Contracts Appeals Board (PCAB) made up of Mr Alfred Triganza
(Chairman) with Mr Anthony Pavia and Mr Carmel Esposito, respectively, acting as
members convened a public hearing on 16.12.2009 to discuss this objection.

Present for the hearing were:

Falzon Fuel Services Ltd

Dr Simon Tortell Legal Adviser
Dr Michael Psaila Legal Adviser
Mr Joseph Falzon Representative
Mr Andrew Sacco Representative

Enemalta Corporation Ltd

Dr Damien Degiorgio Legal Representative
Dr Erika Grech Legal Representative
Mr Horace Fenech Officer, Projects & Development
Mr William Decelis Procurement Coordinator

Health Division Adjudicating Board

Engineer Angelo Attard Chairman
Mr Joe Galea Member
Mr Gilbert Bonnici Member

Saybolt Malta Ltd

Mr David Gauci Laboratory Manager

Department of Contracts

Mr Mario Borg Assistant Director

After the Chairman’s brief introduction the appellant Company’s representative was
invited to explain the motives of the objection filed.
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Dr Michael Psaila, legal adviser representing Falzon Fuel Services Ltd, the appellants,
explained that by letter dated 28th October 2009 the Department of Contracts had
informed his client that his tender was found non-compliant with the provisions of
article 1.3 of the tender document which article read as follows:

The tenderer is to submit certificates from a recognised authorised body
confirming that the fuel that the tenderer will be supplying conformed to the
specifications as stated in Annex II.  Any Tender which is not accompanied
with these certificates shall be rejected outright at the tender opening stage.

In the case of a supplier who is already supplying the product being offered,
the tenderer shall be exempted from submitting certificates.  However, the
specific brand name and the respective reference of the Letter of
Acceptance/Contracts must be clearly indicated.

Dr Psaila claimed that it was impossible to produce the results of fuel oil that was
going to be supplied through this contract because the closing date of the tender was
the 19 May 2009 and, as a consequence, the results of any tests made at the time of
submission of offer would have been rendered futile and meaningless when
considered in relation to the fuel which would be eventually supplied during the
execution of the contract, which, incidentally, the said contract had not been awarded
by December 2009.

Dr Psaila explained that the tests made in May 2009 could give a result different from
the tests carried out in December of the same year because the characteristics of the
fuel could vary in the intervening period.  He also informed those present that Mr
David Gauci, Laboratory Manager of Saybolt Malta Ltd, would later on be called to
give evidence on this technical aspect.  Dr Psaila added that his client had indicated
that he would be supplying the fuel as required by the tender specifications and which
fuel he was already supplying to other clients.

Dr Psaila read out from the letter sent by the Contracts Department which, inter alia,
stated that:

“Falzon Fuel Services Ltd proposed different test methods to confirm the
parameters in the required specification but failed to produce a certificate
from an arbitrary entity confirming full compliance of its proposal with
respect to the requirements.”

Dr Psaila said that, if the certificate concerned the methods and not the fuel itself, his
client was submitting that this kind of certificate was never requested.  In fact when
his client noted the methods proposed in the tender he resorted to Saybolt Malta Ltd to
see what methods were currently in use and Saybolt Malta Ltd had informed him that
the current methods were different and more up-to-date than those indicated in the
tender.  Dr Psaila declared that, in the light of this information, his client had sought a
clarification from the contracting authority and the reply was conveyed in Addendum
No. 1 dated 8 May 2009 - closing date of tender 19 May 2009 - which he read out:

“Question 1: Please advise whether determination of quality of the fuel can be
made on the basis of test methods currently performed in the industry, where
such test methods are different from those indicated in the tender document?
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Answer 1: Prospective tenderers are to submit further details on test methods
in order to enable the Contracting Authority to confirm or otherwise whether
such proposal is acceptable.”

Dr Psaila stated that his client had declared in his tender documentation that he was
going to adhere to the tender specifications and conditions.  He added that, since the
source of the product changed from time to time, tests would be carried out on the fuel
supplied during the execution of the contract whenever requested by the contracting
department and according to the methods indicated.  Dr Psaila informed the PCAB
that explanations were also furnished as to why different methods would be used in
the sense that these methods were more up-to-date.

The Chairman PCAB remarked that it was understandable that the adjudicating board
had to have some criteria to evaluate on.  He added, however, that if the appellant was
claiming that the certification requested was impossible to produce then the same
appellant was expected to draw the attention of the contracting authority to this
‘impossibility’ prior to the closing date of the tender.  The Chairman PCAB said that
the appellant could not decide to play the game and then seek to disrupt it afterwards.
He argued that (a) if the requested certificate was impossible to the appellant then it
was equally impossible to all the other participating tenderers and (b) if the appellant
had proved that impossibility prior to the closing date of tender then the law provided
for that tender document to be amended accordingly. The PCAB’s Chairman also
remarked that, once the contracting authority had asked for further details on the
methods to enable it to confirm or otherwise the proposal, then the appellant was
expected to submit such details prior to the closing date of the tender. At this point the
Chairman PCAB also questioned how one could possibly participate in a tendering
process which evaluated requirements which were impossible for any tenderer to
supply.

Dr Simon Tortell, also representing the appellant Company, stated that his client did
indicate to the contracting authority that the methods it was proposing were more up-
to-date than those mentioned in the tender document.  He added that it turned out that
only two tenderers participated and that only his client had to produce the certificate
because the other bidder was Enemalta Corporation which, being the current supplier,
was exempted from submitting it.

Dr Psaila recalled that in case reference no CT/2202 the PCAB had been ruled that a
tenderer could not be excluded for not submitting something that was technically
impossible to provide.

Dr Tortell said that the contracting authority requested a certificate from the tenderer
prior to the closing date of tender on the fuel that was going to be used say, six
months later, which certificate was not possible to obtain and which would not have
been, neither truthful nor meaningful, given the passage of time. He submitted that his
client was asked to provide something that was impossible to obtain whereas the
current supplier was exempted from submitting this impossible request.  As a result,
Dr Tortell claimed that his client was discriminated against by having been treated
differently vis-à-vis the other tenderer, adding that it would have been clearer to all
had the Contracts Department indicated in Addendum No. 1 the date when it expected
his client to submit the further details requested.
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The Chairman PCAB expressed the view that, from what had been said up to then, the
crux of the matter was whether the appellant was requested to submit something that,
technically, did not make sense.

Engineer Angelo Attard, Chairman of the Adjudicating Board, explained that:

(i) this was a three envelope tender and that the appeal concerned the second
envelope stage;

(ii) clause 11.2 at page 9 referred to a list of requirements that had to be
submitted in envelope 2 whereas clause 1.3 laid down in bold print that
“Any tender which is not accompanied with these certificates shall be
rejected outright at the tender opening state”;

(iii) he did not accept the claim that the requested certificate was impossible to
provide because all that the contracting authority was requesting at the
tender submission stage was a certificate from an independent body that
the proposal made by the tenderer was acceptable in the light of the tender
specifications;

(iv) it was clear to his board that the further details requested in Addendum No.
1 were to be submitted before the closing date of the tender because the
proposal submitted by the appellant, had it been found acceptable, would
have had to be brought to the attention of all prospective tenderers prior to
the closing date of tender;

(v) the certificate requested did not concern the product itself but the validity
of the written proposal made by the appellant, i.e. if the appellant proposed
a different method, that new method had to be certified by an arbitrary
body that it was applicable to the tender specifications;

(vi) the contracting authority was expecting fresh tender submissions from all
bidders and if anyone of them was going to vary from the tender
specifications then an independent certificate had to be provided that the
different method proposed was applicable to what was being requested;

(vii) Enemalta Corporation, the current supplier, submitted a proposal that
conformed to specifications and, in addition, offered about five certificates
by Saybolt certifying that it was supplying the 0.1% sulphur gas oil in
Malta; and

(viii) the tender document took the delivery timings aspect into consideration so
much so that Annex II Article 9 ‘Sample Testing’ (page 62) stated that
“Every month 2 samples from  those kept at MDH, taken at random from
the deliveries carried out in that same month shall be sent to a certified
laboratory, chosen by the supplier, for testing, ….”

The Chairman PCAB remarked that those tests would be carried out after tender
award whereas the hearing concerned a certificate which had to be submitted with the
tender documentation.  Mr Attard reiterated that the certificate requested was not on
the fuel itself but on the written proposal made by the tenderer.
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Dr Tortell referred once again to clause 1.3 which requested that “…. certificates from
a recognised authorised body confirming that the fuel that the tenderer will be
supplying conforms to the specifications as stated in Annex II”.  He claimed that there
lied the impossibility of the request.  He noted that at the hearing it was being stated
that the contracting authority would carry out fuel testing during the execution of the
tender. Dr Tortell wandered which authorised body was going to issue the certificate
as requested in clause 1.3.

Mr Anthony Pavia, a PCAB member, opined that it could be the case that the
contracting authority wanted the tenderer to commit itself at tendering stage to the
standards requested and then those standards would be confirmed by testing the fuel
itself during the execution of the contract.

Mr Attard rejected the claim that the appellant was discriminated against in relation to
the other tenderer.  He explained that the monthly tests on the fuel would be carried
out only on three parameters, i.e. (a) sulphur content, (b) gross calorific value and (c)
viscosity at 40° C and not on all parameters. He added that clause 1.3 also stated that a
supplier who presented evidence that he was already supplying the type of fuel
requested was exempted from submitting certificates and that Enemalta Corporation
had submitted as part of its documentation about five certificates confirming that it
was supplying the kind of fuel requested in the tender.

Responding to a question made by the PCAB, Mr Attard confirmed that the fuel
requested was not accessible only to Enemalta Corporation so much so that the tender
conditions also requested the certificate of origin.  Mr Attard informed the PCAB that
the appellant Company did make a proposal but did not submit a certificate by an
authorised body that the proposal matched the parameters set out in the tender dossier.

Dr Tortell insisted that clause 1.3 referred to a certificate in respect of fuels that the
bidder “will be supplying” and that no certificate could be issued in that sense. Dr
Psaila added that Falzon Fuel Services Ltd did submit the methods with his offer.

Mr Joseph Falzon, also representing the appellants, remarked that since he could not
provide the certificate of the product itself, he gave the specifications which matched
those in the tender document and committed also the Company he represented to
conform to those specifications.

He added that, between January and November 2009, his firm had supplied in excess
of 3.7 million litres of the same kind of fuel in Malta, including hospitals, and in terms
of quantity that exceeded by far Mater Dei Hospital requirements.  He explained that

(i) on importation, he had to obtain the approval of the Malta Resources
Authority on the specifications of the fuel and these tests were superior
to those included in the tender document

(ii) the heating diesel used in Malta and for marine purposes, e.g. yachts,
had so far been supplied from one source, i.e. TOTAL, and that meant
that Enemalta Corporation, Falzon Fuel Services Ltd and any other
entity that used heating diesel got it from the same source, which
situation could change since this sector was going through a
privatisation process, and
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(iii) the test on the fuel at the time of the issue of the tender – May 2009 -
indicated a maximum density of 0.85 whereas the density of the
product distributed at the time of the hearing – December 2009 - was
superior to 0.85.

Dr Tortell emphasised the term ‘certificates’ in the context of the wording of clause
1.3 and maintained that Saybolt Malta Ltd would not issue a certificate in respect of
fuel that would be supplied in the future because the results carried out on fuel tended
to change over time due to air quality, oxygen and so forth.  He expressed the view
that, from what had been said until then during the same hearing, it was emerging that
the certificate at clause 1.3 should have referred to past supplies and not to future
supplies, in which case his client possessed lots of such certificates considering that
Falzon Fuel Services Ltd was as big a supplier of fuel as Enemalta Corporation.

Mr Attard remarked that he could not figure out how a contracting authority would
not specify the product it wanted to purchase.  At that point, the Chairman PCAB
observed that specifications were one thing, i.e. a bidder could commit oneself to
abide by them while a certificate was another because that could be the result of tests
carried out at the time the fuel was actually delivered.

Mr Attard informed the PCAB that

a. the adjudicating board was not involved in the drawing up of the tender
specifications

b. he was confident that the appellants had the capacity to supply this type of
fuel but they failed to provide certificates of the tests of the fuel they supplied
in the past – at this juncture the attention of Mr Attard was drawn to the fact
that the first part of clause 1.3 referred to future supplies

c. Enemalta Corporation had provided the 1% sulphur fuel, a certificate from
Saybolt srl of Sicily covering certain parameters and

d. Enemalta Corporation did not provide the specific brand name and letter of
acceptance mentioned in clause 1.3

Mr Pavia intervened to remark that (a) it would seem that the tender document
contained certain anomalies or inaccuracies in respect of which the tenderers should
have sought clarifications from the contracting authority prior to the closing date of
the tender and not decide to participate and then object afterwards, and (b) the way
answer no. 1 in the Addendum was communicated might have left room to different
interpretations regarding the timing for the submission of further details.

Dr Tortell remarked that, although Mr Pavia’s interpretation could be morally correct,
the fact remained that his client was requested an impossible requirement and, to
make matters worse, the current supplier (i) was exempted from producing the same
certificate and (ii) did not submit all the information requested at clause 1.3., namely
the letter of acceptance and the specific brand, which shortcomings should have
rendered Enemalta Corporation’s offer non-compliant.
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Mr David Gauci, Laboratory Manager of Saybolt Malta Ltd, gave the following
evidence under oath, inter alia claiming that:

i. Saybolt Malta Ltd was an impartial party in the appeal in the sense that it was
assigned testing works by Enemalta Corporation, the appellant Company and
by other local and international firms;

ii. his firm would not undertake tests on a fuel sample on a particular day
conscious that the supply would be effected weeks or months later because the
analysis carried out on a particular day could change in, say, a week’s time;

iii. no oxidisation stability test had been contemplated in the tender specifications
and that was a serious shortcoming because with this test one would be on
firmer ground with regard to variations that could occur between one date and
another.  He added that fuel tested without making use of the oxidisation
stability test had to be used there and then as afterwards that certification
would be technically worthless since the fuel characteristics could change over
time;

iv. as examiner, his firm had a relationship with both the supplier and the receiver
and whenever they were assigned such tasks they always dealt with
specifications in view of the time difference involved and that it was the first
time that he had come across the requirement of this kind of certificate at
tendering stage;

v. each test had its verified method with its precise parameters which, in turn
included repeatability and reproduceability and, if the fuel would not be within
the precise parameters, then the client had the right to sue the supplier; and

vi. agreed with the Chairman PCAB that, in this case, there was no difference
between a statement submitted by the bidder at tendering stage indicating that
the bidder would conform to the tender specifications and a certificate
submitted by bidder at tendering stage followed by the routine tests of the fuel
on delivery because, in any case, if the routine tests on fuel actually delivered
would demonstrate that the fuel was not within specifications then the supplier
would be in breach of the contract conditions.

Dr Damien Degiorgio, legal adviser of Enemalta Corporation, an interested party,
argued that

(i) the contracting authority requested a certificate in respect of fuel,
which certificate could, in fact, be issued even by Saybolt Malta Ltd,

(ii) if such a certificate could be issued then the tenderer was obliged to
produce it even if one could question the validity of such a certificate
with regard to future fuel deliveries, in other words,  a requirement
made by the contracting authority in the tender document and which
requirement was not impossible to produce had to be satisfied by the
tenderer irrespective of how meaningful such a request was for the
purpose of ascertaining the specifications of future fuel deliveries, and
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(iii) since the client was a hospital, the contracting authority might have
wished to take extra precautions by asking for a certificate of the
product at tendering stage even though the product would be tested
regularly on delivery to site during the course of the contract.

At this point the Chairman PCAB expressed the view that from what he heard that far,
the submission at tendering stage of (i) a (provisional) certificate that demonstrated
that the fuel was up to standard or (ii) a statement/commitment indicating that the fuel
would be according to specifications, were of equal value because there was always
the possibility that the quality of fuel could vary over time and hence the necessity of
regular tests of the fuel on actual delivery.

Mr Gauci reiterated that since no oxidisation stability test was contemplated in the
tender document then any test carried out would be useless in relation to future fuel
consignments.

The Chairman PCAB remarked that one had to evaluate this matter on the basis of the
documentation presented in relation with the tender document.  He did not question
the request of a certificate as a sort of commitment on the part of the bidders but he
did question why a statement by the tenderer to the effect that he would conform to
the specifications laid down in the tender was not given the same recognition as the
certificate. The Chairman PCAB added that, in this case, the tender document
appeared to be deficient and not the adjudicating process.

Mr Attard stressed that the adjudicating board did not discriminate against any
tenderer during evaluation.  At this point both the Chairman PCAB and the appellant
Company shared the view that the tender document could have been discriminatory
but not the actions of the adjudicating board because the latter acted according to what
was stipulated in the tender document.  Mr Attard confirmed that the appellant
Company had submitted a statement that it would comply with specifications and that
the adjudicating board did not object to the variations in the test methods as proposed
by the appellants but the board expected such alternatives to be certified by an
independent body which certificate had not been submitted.  Mr Attard declared that
his board was after certificates from bidders indicating the specifications of the fuel
they sold so that the board would know that the bidder had distributed in Malta the
type of fuel requested.  He conceded that the tender document did not provide the
form in which the certificate had to be presented but he insisted that the adjudicating
board was after evidence and not a unilateral statement that the bidder had sold the
product in Malta.  Mr Attard did not consider such a requirement as ‘impossible’.

Dr Degiorgio argued that there was a difference between the ‘possibility’ and the
‘necessity’ of the requirement in question. He submitted that the requirement was not
impossible even if one could argue about the extent of its usefulness, which argument
should have been raised to the contracting authority prior to the closing date of the
tender.  Dr Degiorgio noted that, whereas prior to the closing date of the tender, the
appellant Company had suggested to the contracting authority new methods in respect
of which the contracting authority requested further details to evaluate the relative
proposal, yet, at the same time, the same appellant Company did not argue against the
scope of the certificate requested at clause 1.3.  Dr Degiorgio maintained that the
submission of the certificate was not an ‘impossible’ request and that the appellant
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could not opt to omit that requirement which requirement was indicated as mandatory
in bold print.

Mr Horace Fenech, an Enemalta Corporation engineer, informed the PCAB that,
although the Corporation was the current supplier of this type of fuel to Mater Dei
Hospital, it had submitted two certificates from two independent bodies (including
Saybolt) that showed that Enemalta Corporation was proposing to supply fuel
according to specifications.  Mr Fenech said that Enemalta Corporation sold its
products under its own brand but he could not confirm whether the specific brand and
the letter of acceptance mentioned in clause 1.3 were in fact submitted by the
Corporation with its offer.  At this point the Chairman of the adjudicating board
declared that he did not find these papers with Enemalta Corporation’s tender
submission.

Dr Psaila remarked that although the tender document did not request any certification
with regard to the methodology that was going to be used, his client, the appellant
Company, had made a statement to the effect that it would be using that methodology
to determine that the product which it would be supplying will be in conformity with
tender specifications.

This Board,

having noted that the appellants, in terms of their ‘reasoned letter of objection’
dated 03.11.2009 and also through their verbal submissions presented during the
public hearing held on the 16.12.2009, had objected to the decision taken by the
General Contracts Committee;

having taken note of Dr Psaila’s comments and observations, particularly the fact
that his client was claiming that it was impossible to produce the results of fuel oil
that was going to be supplied through this contract because the closing date of the
tender was the 19 May 2009 and, as a consequence, the results of any tests made
at the time of submission of offer would have been rendered futile and
meaningless when considered in relation to the fuel which would be eventually
supplied during the execution of the contract arguing that the characteristics of the
fuel could vary in the intervening period;

having also taken note of the appellant Company’s statement that in its tender
documentation it had declared that it was going to adhere to the tender
specifications and conditions;

having heard the appellant Company confirm that they had, arbitrarily, decided
not to  provide the said certificate together with the original submission - as
requested by the contracting authority - in view of the fact that they argued that
since the source of the product changed from time to time, tests would be carried
out on the fuel supplied during the execution of the contract whenever requested
by the contracting department and according to the methods indicated which,
according to the same appellants, were more up-to-date than the ones requested by
the contracting authority in the tender document;
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having further deliberated on its own observations made during the same hearing,
namely those concerning the fact that (a) if the requested certificate was
impossible to the appellant then it was equally impossible to all the other
participating tenderers, (b) had the appellant proved that ‘impossibility’ prior to
the closing date of tender, then the law would have provided for that tender
document to be amended accordingly and (c) the way answer no. 1 in the
Addendum was communicated might have left room to different interpretations
regarding the timing for the submission of further details;

having also taken note of the fact that albeit, following a clarification originally
sought by the same appellant Company the contracting authority had requested
further details on the methods to enable it to confirm or otherwise the proposal,
yet the said clarification was never submitted by the same appellants;

having taken full cognizance of the fact that, whilst according to the appellant
Company, the other bidder, namely Enemalta Corporation, was exempted from
submitting the apposite certificate in view of the fact that the entity is the current
supplier, yet, the contracting authority was claiming that it was only exempting
certificates relating to existing methods adopted but definitely not in the case of
proposed new methods.  As a matter of fact, the Adjudicating Board’s Chairman
stated that Enemalta Corporation, the current supplier, submitted a proposal that
conformed to specifications and, in addition, offered about five certificates by
Saybolt certifying that it was supplying the 0.1% sulphur gas oil in Malta;

having also deliberated on Dr Tortell’s arguments raised during the hearing,
particularly, those relating to the fact that Saybolt Malta Ltd would not issue a
certificate in respect of fuel that would be supplied in the future because the
results carried out on fuel tended to change over time due to air quality, oxygen
and so forth;

having also taken full cognizance of the points raised by the Adjudicating Board’s
Chairman, particularly his confirmation that the appellant Company had submitted
a statement that it would comply with specifications and that the adjudicating
board did not object to the variations in the test methods as proposed by the
appellants but the board expected such alternatives to be certified by an
independent body which certificate had not been submitted;

having heard Mr Falzon’s remarks and statement;

having also obtained a confirmation from the Chairman of the Adjudicating Board
that, contrary to what was considered as mandatory in the same tender document
specifications, Enemalta Corporation did not provide the specific brand name and
letter of acceptance/contracts mentioned in clause 1.3 of the same document;

having thoroughly deliberated on Mr Gauci’s testimony, especially the fact that
(a) the firm he represents, namely, Saybolt Malta Ltd, would not undertake tests
on a fuel sample on a particular day conscious that the supply would be effected
weeks or months later because the analysis carried out on a particular day could
change in, say, a week’s time, (b) no oxidisation stability test had been
contemplated in the tender specifications and that was a serious shortcoming



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

448

because any fuel tested without making use of the oxidisation stability test had to
be used there and then as afterwards that certification would be technically
worthless since the fuel characteristics could change over time, (c) it was the first
time that he had come across the requirement of this kind of certificate at
tendering stage and (d) there was no difference between a statement submitted by
a bidder at tendering stage indicating that the said bidder would conform to the
tender specifications and a certificate submitted by a bidder at tendering stage
followed by the routine tests of the fuel on delivery

having taken note of Dr Degiorgio’s arguments, particularly the fact that,
regardless of how meaningless a request made by a contracting authority might
seem – differentiating between the ‘possibility’ and the ‘necessity’ of the
requirement in question- yet it remains a prerogative which no participating
tenderer should arbitrarily disregard

reached the following conclusions, namely:

1. The PCAB feels that it is admissible that (a) a contracting authority has every
right to request any certificate or supporting document it deems necessary and (b)
an adjudicating board has to have some criteria to deliberate and evaluate issues
on.

2. The PCAB argues that whilst specifications’ terms and conditions had to be
abided by, yet it is also a fact that any of such specifications requested by a
contracting authority had to be, possibly, sensibly requested.  Basing its
deliberation on Mr Gauci’s credible testimony, the PCAB doubts whether such
mandatory certificate was both meaningful and necessary.  Needless to say that
this does not preclude anyone from abiding by the document’s terms and
conditions unless otherwise previously mutually agreed upon.

3. The PCAB also feels that, considering the fact that the appellant Company was
claiming that the certification requested was impossible to produce, then the same
appellant was expected to draw the attention of the contracting authority to this
‘impossibility’ prior to the closing date of the tender and not decide ‘to play the
game’ and then seek to disrupt it afterwards.

4. The PCAB feels that, this being a fresh call, all potential participating tenderers,
including an existing supplier, should have ‘ab initio’ been placed on a level
playing field and that no one should have been given any exemption with regards
to supporting documentation and so forth

5. The PCAB acknowledges that, whilst a tenderer (Falzon Fuel Services Ltd) cannot
arbitrarily decide to desist from submitting certificates from a recognised
authorised body confirming that the fuel that the tenderer will be supplying
conformed to the specifications as stated in Annex II, yet, similarly, another
tenderer (Enemalta Corporation Ltd) cannot desist from clearly indicating the
specific brand name and the respective reference of the Letter of
Acceptance/Contracts.  The PCAB feels that ‘mandatory’ requirements have to be
deliberated upon and equally judged by an adjudicating board.  In this case the
PCAB rules that both participating tenderers have reneged from fulfilling the
tender document’s mandatory requirements.
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As a consequence of (1) to (5) above this Board recommends that this tender should
be re-issued with the contracting authority giving special consideration to various
lacunae in the tender document - as amply highlighted in this hearing - in order for
errors or unnecessary requests not to be repeated this time around.

In view of the above and in terms of the Public Contracts Regulations, 2005, this
Board recommends that the deposit submitted by the appellants should be reimbursed.

Alfred R Triganza Anthony Pavia Carmel J Esposito
Chairman Member Member

30 December 2009



Report on the Working of the General Contracts Committee and the Public Contracts Appeals Board During 2009

450


